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DRUG ABUSE IN THE WORKPI^ C E 



WEDNESDAY, MAY 7, 1986 

House of REPRESENT^ii'niTiv 
Select Committee on Narcotics Abuse and Con 

Washing X!. 

The committee came to order pursuant to call at 9:i'i. in 
room B-318, Raybum House Office Building, Hon. Ch&A. s B. 
Rangel (chairman of the committee) presiding. 

Present: Representatives Benjamin A. Gilman, Frank J. Guarini, 
Mel Levine, E. Clay Shaw, Jr., Lawrence J. Smith, Mi :hael G. 
Oxley, Walter E. Fauntroy, Joseph J. DioGuardi, and John G. Row- 
land. 

Staff present: John T. Cusack, chief of staff; and E iott A. 
Brown, staff director. 

The Chairman. The Select Committee on Narcotics and Abuse 
Control will come to order as we have our hearing this morning. 
The Chair would first like to recognize Sir Jack Stuart C'arke, a 
member of the European Repertoire Parliament. 

That's the British Parliament, right? It is the European Commu- 
nity. Which country? Of all the countries. I assume England is the 
country of its origin. All right. Would you be kind enough to intro- 
duce your chairman? 

Mr. Clarke. I would like to introduce Gianaco Butsico, who is 
my chairman and who comes from Greece. We had this special 
committee set up for 1 year initially, and we have come over to try 
to learn something from you. You are 18 months ahead of us, and 
Fm not proud of that, but we can learn. 

The Chairman. If we weren't on the record. Sir Jack, I would 
give you a disappointir^^f response, but— I also would like to recog- 
nize Peter Bensinger, former Administrator of the Drug Enforce- 
ment Administration who is with us, and I want to thank him for 
the contributions he made, and we will be hearing from him later. 

Today, at the request of Frank Guarini, our distinguished col- 
league from New Jersey, the Select Narcotics Committee is con- 
ductmg hearings on drug abuse in the workplace. We are trying to 
find out how the public and private sector is dealing with this very 
serious problem, especially as it relates to the controversial issue of 
urine testing. 

I don't think it is any great secret that we are one of the highest 
drug abuse countries per capita in the world, and it is no secret 
that notwithstanding the efforts that have been made by our State 
Department, we have every reason to believe in the United Na- 
tions, in our State Department, and from the work done by our 
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staff committee, that we expect tons and bumper crops of cocaine, 
heroin, and maryuana to be flowing in the United States. 

It has reached a point that our law enforcement officials have 
agreed that no amount of resources and energies would allow them 
to be able to protect our borders, and at the very best that we 
should expect a 10- to 15-percent interdiction or stoppage of that 
flow, which of course means nothing as it relates to our schools, 
our streets, and our workplaces. For that reason it is very impor- 
tant that we try to concentrate on education and prevention which 
leads us, of course, to the question of competition productivity, ab- 
senteeism, accidents, and injuries. 

It seems abundantly clear in view of the recent accident and the 
Soviet problems that we are having in air control and railroad 
system, thac we cannot be too diligent in seeing what the problems 
are and seeing how we are responding to that. So today we will be 
hearing from these different agencies in seeing how they cope with 
these problems, see what types of employee assistance programs 
are available for the witnesses, see to what extent the larger com- 
panies are using some type of urine testing for drugs, to get a feel 
for the legal, constitutional as well and policy questions that are 
involved with drug testing, to review the accuracy of these tests, 
and to hear from some of the representatives of labor to find out 
their concerrxS as to whether or not the test they are giving, as a 
punitive matter, or part of an overall substance abuse policy. 

We have a number of expert witnesses today, but before we get 
involved in that, I would like to yield to my distinguished ranking 
Republican member from the State of New York, Benjamin 
Gilman. 

Mr. Oilman. Thank you, Mr. Chairman. I want you to know how 
we all appreciate having the opportunity to dig into this very im- 
portant issue, an issue that was highlighted by the President's com- 
mission report recently on crime and how critical it is to the 
entire issue of narcotics. The further our committee explores and 
examines the narcotics problems, the more we recognize the exten- 
siveness and the complexities and the overwhelming odds that we 
have in battling this international crises, and it is international in 
scope, and it is for that reason I am so pleased to be visited today 
by Sir Jack Stuart Clarke, the Repertoire, and Dr. Gianaco Butsico, 
the President of the European Parliament's Drug Inquiry Commit- 
tee that was recently established. 

We need more and more of this kind of international cooperation 
if we are going to make a real dent into drug trafficking and drug 
abuse, and we still have a long way to go to raise the public's con- 
sciousness here at home and abroad with regard to the seriousness 
of this problem. Just recently the President has made this a na- 
tional security issue, and hopefully that will enable us to bring in 
more and more of our military mvolved in the issue. 

E)rug abuse in the workplace is burgeoning as never before, and 
its impact on our society is growing each and every year. A number 
of some of our companies have already fashioned antidrug policies 
for their employees. It is clear that there are no uniform Federal 
guidelines or Federal strategies available to deal with this issue. 
However, whether large or small, each company or organization 



must first acknowledge that there truly is a problem, and in like 
fashion assess and implement a proper and an effective response. 

It has been conservatively estimated that there is a $100 billion 
cost to our economy due to drug abuse in the workplace— $100 bil- 
lion. General Motors just last year issued a report that in their 
corcipany alone it cost them over $600 million in losses for medical 
care, losses in productivity, losses of employees due to drug abuse. 
Today's hearing, in which we look forward to receiving testimonj'^ 
from public and private sector representatives, i^ an attempt to 
assess these related issues in a thoughtful and comprehensive 
manner. 

There are many complex and diverse questions surrounding drag 
testing as an approach to try to reduce drug abuse. I hope that our 
Narcotics Select Committee will receive candid assessment regard- 
ing both the positive and negative aspects surrounding urine analy- 
sis testing for drugs, including the chain of custody of the speci- 
men, the need for quality control over the testing, the lack of certi- 
fication of drug testing labs, and the need to balance the competing 
interest between the employees' constitutional rights as compared 
to the employers' right to hire drug free employees and maintain a 
drug free environment. 

Just this past week I had an opportunity in my own constituency 
to meet with some labor leaders. It was interesting to note that 
some of our unions have adopted drug testing because they want to 
assure the safety of their fellow employees, employees that are in- 
volved in some very dangerous workplaces that need people who 
can react quickly and properly. I hope that today's hearing will 
help us find the answers to these issues, and I want to thank our 
witnesses for making themselves available to our Narcotics Select 
Committee for this very important purpose. 

Thank you, Mr. Chairman. 

The Chairman. Thank you, Mr. Oilman. Our committee has a 
variety of areas wh^Sa we have been mandated to cover, but the 
member of the ^om:2iittee that has shown the most interest in this 
specific subject and provided the leadership for us is Frank Ouar- 
ini, and the Chair yields to him at this time. 

Mr. GuARiNi. Thank you, Mr. Chairman. I want to thank you for 
bringing us together and holding this timely hearing. I also want to 
take the opportunity of thanking you for your constant forceful 
leadership. I know that we are here because of our growing nation- 
al crisis in drug abuse and the dialog that is developed as to testing 
in the workplace. Certainly it was alluded to just a few moments 
ago by Mr. Oilman that we have an over $100 billion problem, and 
it spans out into many areas reaching epidemic proportions. 

We know what it means to crime, an acceleration of crime, the 
health problems, the loss of social costs that we have, the broken 
families, the loss of human potential, and of course not long ago 
the major league sports have been rocked with illegal drug scan- 
dals, and increasingly we have a loss of productivity and questions 
of safety in the workplace which are tied into the problem. \Ve 
know that besides sports that Fortune 500 is insisting more and 
more on preemployment exams, and of course it was quite shocking 
to the Nation that the President's Commission on Organized Crime 



had recommended that all Federal employees and Government con- 
tractors be subject to mandatory drug testing. 

There are serious questions that are involved — the fourth amend- 
ment, unlawful search and seizure; the fifth amendment, the 
amendment protecting us against the right of self-incrimination, 
the right of privacy. These have to, of course, be balanced against 
the public welfare and the public good. Moie and more drugs and 
cheaper drugs and purer drugs are found on our streets, so at the 
present time we know that ^e are losing the accelerating war 
against drugs. 

As a result of the pervasive drug abuse and use of illegal drugs, 
the integrity of p? otessional sports is in jeopardy, the quality of 
American-made products i3 declining, the safety of our roads and 
airways is unsure. The future of the American economy is under- 
mined, as well as the health and well-being of our individual citi- 
zens. So, I think that these hearings are indeed timely, Mr. Chair- 
man, and I look forward to the testimony that we will be taking. 

I might say this, too, that the position of having the hearings is 
merely factfinding. It is certainly no indication of the individual 
members or the committee as to which way they are leaning on the 
subject. We want to air the entire subject matter and have a dialog 
with the different private and public sectors and determine and ac- 
cumulate whatever facts we car?, on the subject matter. 

The Chairman. Thank you, Mr. Guarini. 

Before the Chair moves to hear our first witness, is anyone seek- 
ing recognition? • 
Mr. Levine. 

Mr. Levine. Thank you, Mr. Chairman. First, Mr. Chairman, I 
would like to compliment you for calling these hearings, and I 
would like to compliment my friend from New Jersey for seeking 
these hearings. I think that the fact these hearings are being held 
today will be very helpful to the Congress in making important 
judgments on these issues. 

I regret that I cannot stay very long for this hearing. I have a 
matter on the floor later today, and some other committees that 
are meeting simultaneously and will only be able to stay for a few 
minutes, but I did want to make a comment or two about the wit- 
ness who will be leading off the hearing, and I think I will do that 
now even though he is not sitting in the witness chair at this point. 

I was very pleased that the committee invited Peter Ueberroth, 
the commissioner of baseball to testify, and I was very pleased that 
Commissioner Ueberroth was able to come here to testify today. I 
am very pleased to call Commissioner Ueberroth a personal friend. 
He is a man that I have had the privilege of knowing for a number 
of years i^ow, who had the bad judgment to move from Los Angeles 
to New York recently. 

The Chairman. The gentleman's time has expired. 

Mr. Levine. But I thmk he maintains the good judgment of keep- 
ing his permanent residence in Los Ajigeles. 

Most significantly, Peter Ueberroth has been a real leader in a 
variety of areas not just in southern California, but throughout the 
country. He has caused me some personal problems in that my 4- 
y ear-old son, Adam, regularly says to me, "Daddy, when can we go 
to the Olympics again? ' I am not able to promise him an answer in 
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the near term, let alone an Olympics such as the one that Peter 
Ueberroth chaired, but I thmk that it is no secret to the entire 
country that Peter Ueberroth not only did a marvelous job in pre- 
siding over the Olympics in 1984, but has been a real leader and a 
real inspiration to so many neople in the country since he has been 
named commissioner of baseball. 

I think that Peter has taken an extremely difficult and delicate 
subject in the area of drugs and has tried to balance the difficult 
and competing concerns of civil liberties on the one hand and 
cracking down on drugs on the other hand, and has played a real 
leadership role that all Americans can be grateful for with regard 
to this issue. So even though I will not be able to hear the entire 
testimony, I did want to make these brief comments complementing 
you, Mr. Chairman, for having Peter Ueberroth here and compli- 
mentmg Peter Ueberroth for the leadership that he has displayed 
in so many other areas. 

The Chairman. The gentleman from Florida. 

Mr. Shaw. Thank you, Mr. Chairman. I want to jc^> with you 
and the other members in welcoming back our old fnend, Peter 
Bensinger. I sort of cut my teeth in this particular issue back when 
he was head of the DEA, and I was a freshman here on this com- 
nuttee. I also want to welcome James Mahoney as well as the other 
witnesses, and of course, Adm. Paul Mulloy, who I am looking for- 
ward to his testimony. 

Mr. Chairman, I believe that this may be the most significant 
hearing that this committee has had in the 5V2 years that I have 
had the honor of serving on it, and I want to congratulate you and 
stafP for putting together the witnesses that we have today, and of 
course I want to welcome Mr. Ueberroth who has been unquestion- 
ably a tower of strength in the United States with regard to the 
question of drug testing. 

I have been very concerned in this particular area, particularly 
smce I have returned from Southwestern United States with yoa, 
Mr. Chairman, : in seeing the tremendous problem that we are 
havmg, the problem with the border in Mexico, and my conviction 
now that the supply side is not enough, that we have got to vigor- 
ously attack the demand side and do away with the demand if we 
are going to be serious about the use of drugs in this country. 

Just the other day, I filed bill, H.R. 4636, which would require 
drug testing of all Federal employees who have top secret clear- 
ance here in this country. Yesterday on the floor I gave a special 
order on this particular subject. Mr. Chairman, after that special 
order I had numerous calls from aiound Capitol Hill from some 
Members wanting more information with regard to the bill. But 
what d^turbed me most was a few calls and the caller thinking— 
the staff person calling from particularly congressional offices, and 
I will leave those offices unnamed as not to embarrass the Mem- 
bers—that thought the whole thing was damn funny. 

It is not funny, Mr. Chairman. You know that, I know that, the 
members of this committee who have worked so hard to eliminate 
drugs and the demand for drugs here in this country know that 
there is nothing cute, or funny about the illegal taking of drugs. 
Also, Mr. Chairman, I am very concerned and becoming more and 
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more convinced that drug use here on Capitol Hill has gone beyond 
epidemic proportions, and that we have to do somethmg about it. 

I was told when filing this bill and first talking about drug test- 
ing on Capitol Hill that I was leading by my chin. I fsel that I was, 
Mr. Chairman, and I feel that I still am. If we are not going to 
stand up and be counted, we who are responsible for writing the 
laws that we expect the rest of the country to abide by, and follow 
the example that baseball has set; follow the example that many of 
our Fortune 500 companies have, how in the world can we go to 
the American people and expect them to become drug free. 

We cannot, Mr. Chairman. This is why I have also subjected my 
office to drug testing, and while I am leaving the results of that 
testing to confidentialily, I ill say this, that I was delighted with 
the results, and this was done by every member of my Washington 
staff, and it was done voluntarily. I am pleased to say that our 
office has stood up and been counted. I am looking for other offices. 
I know that the junior Senator from Florida, Paula Hawkins, also 
had similar testing done in her office. 

We must, Mr. Chairman, lead by example here in this country, 
and until we do we cannot expect the rest of the country to follow 
us. 

The Chairman. Mr. Smith of Florida. 

Mr. Smith. Thank you, Mr. Chairman. I appreciate you schedul- 
ing these hearings today. They are of great importance for us and 
great importance for people of the United States. I think that the 
whole controversy surrounding the question of domestic use of 
drugs, especially as it relates to the workplace, whether the work- 
place be Capitol Hill, or whether it be Fargo, ND or south Florida, 
is a question that has frankly torn many jAjnericans, because it in- 
volves a numerous amount of leg£d, ethical, and moral questions, 
which really have yet to be firmly anchored in any one camp, the 
whole question of polygraphs, the whole question of urine testing, 
the whole question of whether or not we should make tests manda- 
tory or make them voluntary, or make tests available, or test only 
people with top secret clearances, which by the way, includes prob- 
ably all the Members of Congress. 

It is a significant question, but one that needs x) be examined on 
a very, very important basis. In addition, I am extremely happy 
that you have scheduled the witnessr:rs that vou have. I want to join 
my friend from Florida in welcoming Peter back. His heiir is a little 
whiter than it was before, otherwise he looks trim and in good 
shape, and Mr. Ueberroth as well, because one of the problems that 
I hope that he will address is the phenomenon of a country which, 
from its official level, abhors the use and tries to at every possible 
turn outlaw and deny the use of drugs, and at the same time has a 
society that in some way idolizes people who use drugs. This is a 
ve^^, very difficult problem for us. 

We cannot be setting a double standard, nor can we have a mes- 
sage that is not clear and convincing to the young people in this 
country, and I hope that these hearings will be able to cut through 
some of the problems that we have -nd bring us closer to an 
answer that we need to find, and that i how do we attack the drug 
problem on all fronts. As Chairman of the International Narcotics 
Task Force, you and I have worked, as the chairman of this com- 
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mittee, you, have worked to try to end the foreign source growing 
to work for interdiction, to work for better law enforcement, but 
we still don t have that one key element really in place, the drug 
education in this country to fight against drugs here by chanrinff 
people's ideas. ^ ^ 

I hope that these hearings will be a start of a series in what we 
will nave as the bottom line of our full across-the-board approach 
to stopping the drug problem in the United States. Thank you. 

The Chauiman. The Chair would like to thank the gentleman for 
the contribution he makes to this committee as well as to Foreign 
Affairs. 

Mr. Oxley from Ohio. 

Mr. Oxley. Thank you, Mr. Chairman. I commend you for calling 
this hearing today on a topic of growing concern to employers and 
employees alike in both the public and private sectors, the risks 
and consequences of drug use in the workplace. I also want to wel- 
come our witnesses, particularly the Commissioner, who has ap- 
peared before our committee in the past and to express my appre- 
ciation for your willingness to share your knowledge with us. 

The subject of drug abuse in the workplace has received consider- 
able attention lately as the demand for drugs, especially cocaine, in 
this country has escalated. Although there are no solid statistics on 
how widespread the use of drugs on the job really is, we do know 
that cocame abuse has become a serious nationwide problem. It has 
been estimated that there are between 5 and 6 million people who 
are regular cocaine users in this country. Cocaine abuse is no 
longer confined to the rich or to the big cities. It permeates every 
level of society and all areas of the country, including many small 
towns and rural areas I represent in north central Ohio. 

The population of Richland County, for example, one of the nine 
counties m my congressional district is about 120,000. Just last 
y^^y a major bust took place at the General Motors plant there. 
CjM took the unusual step of hiring undercover security officers to 
pose as workers at the plant. A 7-month investigation culminated 
m the mdictment of 29 plant workers and the confiscation of mari- 
juana, cocaine, and LSD. GM has expanded the internal sting oper- 
OAA ^ ^ other plants and to its headquarters. Nearly 

200 people, most of them GM employees, have been arrested. GM 
estimates that at least 1 of every 10 workers has used drugs or al- 
cohol on the job, and this became a front page story in the Wall 
Street Journal not too long ago. 

Another drug bust to<jk place in my district just last month. A 
drug trafficking ring was discovered operating in several small 
u)wns, and one of the alleged traffickers was an elementary school 
teacher. A 7-week investisation netted an estimated 800,000 dol- 
lar s worth of cocaine. There has never been anything like that in 
north central Ohio before. 

We are here this morning to learn more about how we can pre- 
vent the use of drugs in the workplace. Various methods already 
are m j^e, including compulsory drug testing, lie detectors, and 
arug-snifrmg dogs. One or more of these methods are used by 25 
percent of the Fortune 500 companies. Similarly, several govern- 
ment agencies test employees or potential employees for drug use. 
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as does the Defense Department in its uniformed military person- 
nel. 

The vast majority of workers in this country do not use drugs on 
the job, and they do not want to work with people who do. In the 
case of the GM drug bust I just described in Richland County, 
many workers who had grown to fear the drug traffickers at the 
plant applauded when they were escorted to waiting police vans 
from the plant. 

Clearly, the use of drugs in the workplace is a serious problem. It 
is costing us dearly in lowered productivity, medical expenses and 
added security measures. I look forward to learning what our wit- 
nesses today believe can and should be done. 'Hiank you, Mr. 
Chairman. ^ 

The Chairman. We have been joined by a gentleman that has 
gained an outstanding reputation in the country in the House of 
Representatives that does not serve directly on this committee, but 
John Conyers, the gentleman from Detroit, MI, does give us sup- 
port and joins with us this morning. 

Mr. Conyers. Thank you, Mr. Chairman, and, members, good 
morning. I am here as the chairman of the Criminal Justice Sub- 
committee, and the work that you are doing is extraordinary. I also 
want to thank you for inviting me to sit with the committee when- 
ever it is possible, and I normally wouldn't have anything else to 
add to that, except for this weekend in my district on a Saturday 
afternoon, I was invited by one of my staffers to go to block club 
meeting that was going on right in her neighborhocS. 

I got there a little bit before the 3 o'clock meeting was to start, 
and the president, a neighbor, a woman, came in a little bit dis- 
traught because the youngster in the house next door to her had 
just overdosed the day before, and they had just found the body 
Saturday morning. As I sat and talked with these neighbors in my 
district, they began to tell me of the drug houses they knew that 
existed, Mr. Chairman, in their block, and of their inability and 
fear to report it because of the reprisal that they knew would 
come, and I suppose that what goes with it is the fact that the 
police could offer them no security. But as they began talking 
about this, I began to feel all over what little I knew about this 
drug problem. 

So I am here to commend you for the past hearings that you 
have held where we have looked at the schools and the problem of 
the youngsters. This is a human and sociological problem. It is not 
a pure criminal justice problem, and I think to the extent that this 
subcommittee on both sides of the aisle have begun to see this 
problem in its human terms, I think that that is going to point the 
way toward a solution. So I commend you, not just for today, but 
for the very important work that is going on here. 

Our Nation is under a drug seige. We are being deluged by 
drugs. We are losing control of our communities, of our schools, of 
our children and our families, and it is very, very important work 
that we are undertaking here. Thank you for allowing me to say 
that this morning. 

The Chairman. Thank you. On that note, we call our first wit- 
ness, Peter Ueberroth, who is the commissioner of baseball. 



12 



Commissioner, the committee and the Congress would like to 
thank you for accepting our invitation to testify. You may testify 
in any manner you like. If you have an opening statement, by 
unanimous consent and with objection that statement will be en- 
tered into the record. 

First, I would like to say that in the (Congress and probably on 
this committee, there are just as many different views about urine 
testing as we have members, but I don't think anyone has doubted 
the courage that you have had to deal with a very serious and con- 
troversial problem as it deals with America's pasttime. You have a 
tremendous responsibility in keeping the reputation of that fine 
sport at the highest possible height, and to that extent you have 
the support of the committee. You may proceed as you see fit. 

TESTIMONY OF PETER UEBERROTH, COMMISSIONER OF 

BASEBALL 

Mr. Ueberroth. Mr. Chairmsm, members of this committee, I 
thank you for your invitation. I thank you for the opportunity to 
appear before you today. I do not have a prepared statement due to 
the time constraints. I have a brief set of comments, and then I 
would be pleased to answer ariy of your questions to the best of my 
ability. 

I am here today because I am angry, because I am scared, and 
because I am committed to helping this country declare war on co- 
caine, marijuana, and heroin, and to help win that war. I will tell 
you that baseball is defeating the problem. Frankly, the battle is 
over. There will be a flareup or two that you may hear or read 
about, but the institution of baseball has returned proper dignity to 
itself, and would hope to be an example for other institutions, 
maybe more important institutions like junior high schools and 
also, baseball players can again become the role models for the mil- 
lions of youngsters that are out there that you know well about 
and represent every district that is represented here in Washing- 
ton. 

^ I am here both as baseball commissioner and also as a private 
citizen, and I will be pleased to discuss the methods that baseball 
has used. I used that word, "methods," because there are many dif- 
ferent things that have to be done. There is no single solution. 
Drug testing is not a single solution. There is no single solution to 
declaring war on drugs. 

I have spent the better part of the last several years with corpo- 
rate leaders in^ every major city in this country, with educational 
leaders, and with law enforcement leaders. Certainly every major 
city that has a major league baseball team was represented and I 
would like to tell you what my current conclusion is, as current as 
meeting with the board of education in New York yesterday, and 2 
days earlier with some heads of law enforcement in Los Angeles. 

The conclusion is that we are, you ai-e losing the war on drugs, 
and that in the last 6 months the war has changed, escalated, and 
it is much more serious. By the time statistics and hearings catch 
up to that problem, the war may no longer be ^innable. If you will 
allow a simplistic statement, as a parent, as a citizen, and as base- 
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ball commissioner, I see only four general areas of devastation out 
there that can really change the culture of this country. 

One we publicize a lot, and it is called nuclear energy, whether it 
is powerplants or accidents or warheads, it is in that category. An- 
other is called terrorism and it gets a lot of ink. Another is called 
finance, and it doesn't get much attention, but it does present some 
problems. Financial devastation obviously will have an impact on 
all the people in the Third World coimtries and cause starvation 
and disease and other things. And last, but probably not least, cer- 
tainly first on my list, illegal drugs. 

That problem is tearing this country apart. I don't need to tell 
you that, but I think it is tearing it apart for future generations. 
We are not making the war on drugs a national priority. We are 
divided on the issue. You know, we talk about and you talk about 
and this Government reacts to something called terrorists from 
Tripoli because, indeed, hundreds of Americans have been attacked 
by terrorists over the past months and years, and we seek to risk 
anything and everythmg to stop those terrorists, but for some 
reason we can't get the courage, and we even admitted this morn- 
ing that we can't do an3^hing about the terrorists in other coun- 
tries — maybe seven or eight countries who grow the poisons our 
kids are taking. And those terrorists^ who are within our own bor- 
ders who make money by doing the illegal business of feeding this 
to us, those terrorists we seem to permit not to kill hundreds, but 
to kill thousands, to destroy our society, and we can't make that a 
priority, and we can't take risks to stop that. Rather we debate. 

Let me get specific. In the last 6 months I have traveled to the 
major cities and talked to leaders in law enforcement and talked to 
other leaders, and I must say that in my own opinion, talking to 
users and talking to those who suffer, two things have happened, 
and I would like to try and encourage you to keep some of your 
exploration simple. Don't get so complex that you get confused. 

Two things have happened, and the chairman can speak more to 
that subject, probably, than anybody, because he knows it very 
well, and incidentally CEires about doing something, and this is one 
of my reasons for agreeing .to be here. 

What has happened is that the quality of the product that is 
being sold to the American public has changed dramatically in the 
last 6 months. Quality has become better, if you use the term 
'Tbetter" to mean far more devastating, far more quickly addictive, 
far more destructive of peoples lives, and by the time you get all 
the studies proving that, it will be too late. 

Primarily I could talk about the quality of marijuana and the 
change there, I could talk about the quality of heroin and the 
change there, but I would rather just mention what you know very 
well, and that is cocaine. The old scenes that are still shown on tel- 
evision and in movies of the line that people need to toot or snort 
or whatever are getting to be pass6 m the major cities because 
crack has taken over. 

Crack allows somebody to skip all the processes of difficult chem- 
istry and a youngster 10 years old or 12 years old with some para- 
phernalia and a cigarette lighter can free base in effect and take 
this substance in a way that is so highly addictive that on an 
Easter break, a youngster can try some with some friends for the 
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first time and they can find themselves chemically dependent and 
addicted by the time that Easter break is over. So the quality has 
gone straight up, and the price has come way down. 

The chairman can tell you that the New York street price today, 
where I just left, is $8 to $10, literally everyone can afford it, be- 
cause you don't even need the $8 to $10, you need three friends 
who have $8 to $10, and you will buy their supply, and you will get 
yours free. The marketmg of this product has been beautifully 
done. It is better than the Japanese know how to market, better 
than Madison Avenue knows how to market. The people doing this 
are very effective, that is bevond debate. 

They are very smart. Make it cheap, hook yoimgsters, and once 
you have done that, you have got your market built in for years. 

Solution: I implore you to realize that there is no single solution 
to even a small part of this problem, whether it be baseball or any- 
place else in the workplace. Solutions are broad, are obtainable by 
this country, are obtainable in large measure by you, and I have 
seven quick points to make. One is you have to do something at the 
origination point. It is called aid and trade or trade and aid, and it 
IS not just government, it is the private sector, it is everybody that 
does business with that country. There should be no corporation 
that can stand proud and say, ^'Yes, we continue to trade with X 
country, and we make great profits in that country, and that coun- 
try makes great profits from us," at the same time we know that 
that country is really profiting on the demise of our Nation. So we 
have to look at aid and trade, at the nations corrupting us and 
helpmg to corrupt us, on the supply side. Second, you are going to 
hear a lot more effective testimony than mine on the borders, but 
as a citizen, I absolutely advocate that we have got to quit being 
babies. If we declare war on some terrorists in Tripoli, when the 
hell are we going to declare war on terrorists bringing poison 
across our borders? 

I was involved in the security setup for the Lob Angeles Olympic 
games, and I used to fly over 300 military helicopters in southern 
California every day in my own helicopter. I would be told by law 
enforcement people why the 300 helicopters could not be used to 
help the games, and we had to get other helicopters from t^cross 
the country. Those military helicopters that are sitting there ready 
for military purposes should not have been used to secure a 2-week 
sportmg event, but they darn well should be used to protect the 
border with Mexico where they are dumping into our country 
poison that is killing kids, killing a lot more kids than any tf /rrorist 
bombing is about to do or has done. 

Third, the law is something that you have something to dc about, 
m New York City, peddlers of cracK are going free because an un- 
dercover cop would have to buy 600 units of crack to satisfy the 
requirements for providing a class A felony against that pusher. 

Fourth, you have heard testimony about law enforcement. All I 
can do is second what your esteemed member said. In every city 
that goes on, law enforcement really is forced to look away. It is a 
problem that overwhelms them. 

Fifth is the private sector, and I must say it has the worst record 
of all. I couldn't be here before you— because I represent the pri- 
vate sector. My life is in the private sector, incidentally. It has 
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been and will be. We have done the least. Don't compliment us, be- 
cause what do we do in business when we hear about the problem? 
We try to find out who is involved, who is dealing, get them out of 
the company, make the problem go away. We don't want to hear 
about it. We don't want our shareholders to hear about it. We don't 
want to know about it. 

The young people of this country watch 4 hours of television, by 
some people's estimate — some people say as many as 6 and 7 hours 
a day. The corporations that buy all those advertisements are going 
to have to take on some responsibility in this war on drugs, and 
realize they have a chance to educate. They educate them to buy 
products. They had better educate them to not do drugs. So the pri- 
vate sector is Y^here I focus my efforts, as I told you, as an individ- 
ual on the war against drugs. 

With regard to my sixth point, schools and institutions — the Fed- 
eral Government had better wfidce up to the fact that schools and 
institutions need help. [ look at the films being shown to young- 
sters. You want to turn off a youngster, use a 1960 drug education 
film on a 1986 kid. The' film was made before he or she was bom. 
The styles, the whole thing is a joke. Everybody laughs at it. At 
least the educators are trying. They must get Federal support. 

Last, is parents, probably the most important of all, and that is 
not your responsibility. It is every mother's and fathers responsibil- 
ity, but I get frightened as I speak. I'll speak to six major institu- 
tions in commencements this year in different parts of the country, 
and speak in campuses at least once a week all across this Nation. 

What I see parents tc^lking about scares me. If one youngster gets 
a bad blood Ijransfusion and comes down with AIDS and goes to 
school the nekt day, in the auditorium of the school, there will be 
1,000 parents screaming and hollering. But in that same school, let 
the police crack a cocaine ring and arrest 18 people, and there have 
been 4 deaths of students from overdoses of drugs, and you can't 
get 22 parents to show up. 

It is not your respnonsibility alone. It's not mine. It's not the 
people that are covering this. The Nation had better declare war 
on drugs. The solutions are all interrelated. Here in America, we 
look for a single solution. Go ahead and do this or do that. We look 
for a single lead in our stories. You have to deal with partisanship 
at times. There are two parties in this country. 

In America, I think there are two new parties now. One is the 
party that cares and will commit to this war, and the other is the 
party that talks, debates and avoids the problem. I was involved in 
an event that everybody said would leave a billion dollars in debt, 
but because a lot of Americans cared about it, no reai thanks to 
me, it had a surplus. It made $250 million which goes to youth in 
this country. 

This drug issue is not an issue of budget, because in any ecoromy 
from time to time you have to spend money to make money. Ti:ere 
is no way Government can spend money that will produce a more 
net positive effect on the budget of tWs Nation than to stop drugs. 
There is no better investment. You must spend money to maJke 
money, and if you are going to talk about budget deficits, you had 
better dam well start looking at that angle. 
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You wiU hear the estimates, $100 bUlion and the rest. It doesn't 
matter how much it is. If our economy decays, if General Motors 
cmi compete, but the rest goes to hell, we will not have done our 
job. You will have not; I will have not. I commend you on what you 
talk about here in these sessions. I thank you for it. I am pleased 
at the invitation. As one citizen, my commitment will not change. 
• u ^ *Jj^ job— if the owners throw me out, I am m another 
job. It doesn t matter. We have got to fight. 

I, for one, have enlisted in the war against drugs. I thank you, 
and would be pleased to answer your questions. 

The Chairman. Commissioner, I can't tell you how proud I am of 
'^fJf.,pos^*i°^ that you have taken. You should not have this respon- 
sibility. Enough problems that organized sports people have with- 
out you having to provide the leadership m this country. But I am 
certamly glad that you are domg it, because we don't find anything 
bemg done m our churches or m our synagogues by those people 
who really have made a personal spiritual commitment toward this 
Nataon when it ignorea the dangers that are grabbmg our children 

Ouef Justice Warren Burger, recently told me that he consid- 
ered the drug epidemic a far more serious threat to our national 
security than communism, and as you weU-pomted out, when we 
hear from our President, we hear about communism; we hear 
about terrorism, and yet even when he addressed the United Na- 
tions, not one word was said about the threat of a disease and epi- 
demic that is threatenmg the fragile democracies m South Amer- 
ica, and some believe even m Central America, and what it can do 
to us. 

This is a nonpartisan committee. We don't find the leadership in 
this administration or m the one that preceded it. We are reduced 
to the level of havmg to work with the advertismg council because 
we can t find it recorded when our Secretary of State has called m 
his comiterparts from throughout the drug-producmg countries. We 
can t tmd where our ambassadors to the United Nations have 
made this the same type of priority as we have of the issues. We 
don t even see it on our foreign policy agenda as a priority item. 

£50 we have not declared the war, and if we are losmg it, it is 
because not enough people are fully aware of how serious it is. Our 
local and State police know, because as everyone knows, they have 
almost given up m the struggle, and out of a $17 billion education- 
al J? ederal fund, $3 million is set aside for conferences for local and 
tstate educators. And so we will have to think of ways to jom with 
you to take advantage of your position which should be just m 
sports, to see what we can do to at least alert this admmistration 
^id others that we fxe not prepared to lose the war before we see 
that it has been declar'--d. 

And I would like to just state for the record that if we didn't 
have Nancy Reagan, we wouldn't have anybody. I understand that 
we have lost our Assistant Secretary of State, who is m charge of 
these affairs, and the tragic thing is, Mr. Commissioner, nobody 
knows that v/e lost hun. We have to do some things— we don't 
know whether tnere is gomg to be a replacement. We don't even 
know whether there is a need for a replacement, but we will be 
workmg with you. 
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My only question is a legal question, and that is, is it in the play- 
er's contract that he is guUty of a breach of contract if indeed they 
are not drug free? 

Mr. Ueberroth. Let me first state that I am not a lawyer, and 
second, those kinds of debates will be contested. It depends which 
lawyer you ask, which group of lawyers you ask as to the answer to 
that question. But I th^k it is fair that I comment on testing, be- 
cause it is a subject that I know something about, and baseball 
players and drugs. , 

My own personal study — I am not a technical expert — started 
back in 1979 when we found that at the time of the 1980 Olympic 
games there was no internationally accredited drug testing labora- 
tory in the United States, so the Lake Placid Olympics needed to 
go to Canada to get their athletes tested on an accurate and an ac- 
crecUted basis, because, as you know, in amateur sports, the penal- 
ties are very severe. They brand people for life if they have in their 
systems one of the many, many, many, tens upon tens of sub- 
stances that are prohibited in international sports now. 

We built the first internationally accredited laboratory privately 
in Los Angeles and donated it to UCLA, and it is thriving. I am 
happy to tell vou that there are many more now. But before we get 
off on the subject of testing and civil liberties, and whether it is 
right, OK for people to OD and die or not, let me tell you what is 
going to be, I think, ma^be not totally pleasing to everybody here. 
My own position on testing is that, one, it is certainly not a cure- 
all; two, it is an emergency measure; three, everybody shouldn't 
have to do it. 

You are going to hear all kinds of debate on whether it is accu- 
rate or not. If it is done very carefully and very thoroughly, it is 
indeed accurate. Of the thousands of Olympic and amateur ath- 
letes, not one ever even disputed the accuracy of any testing. The 
hundreds and hundreds of professional basebedl players who are in 
the minor leagues are being tested last year and this year, and not 
one has ever disputed the accuracy. Frankly, we would test them 
again if they ever did dispute it. So the accuracy issue is one that 
people will debate time and time again, and every kind of safe- 
guard has to be set up if anyone is ever going to do drug testing, to 
protect the individual. 

Further, in baseball, we protected something else. I know r 
ladies and gentlemen of the media are behind me, and I have en- 
couraged them to try and break our system. The system guarantees 
absolute confidentiality for any of the minor league players tested. 
Remember baseball has more professiongd athletes than probably 
all the other professional sports combined. So we have that much 
more responsibility. There are roughly 3,000-plus minor league 
players and 1,000-plus, give or take, m^jor league players, depend- 
ing on 40-man squads, and in the minor leagues we have been test- 
ing, and there is never a single individual whose problem has been 
disclosed at all. You have never read one name in the press, and 
you are not about to, and you won't. 

It is a doctor-patient relationship. The commissioner can never 
know. The player's team can never know. But I can tell you the 
only thing that I do know, the only information that is made avail- 
able to me is we had a number of players being tested positive from 
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illegal drugs when the testing started that was very unsatisfactory, 
and not to anybody's liking at all or understanding. 

Now that testing has begun and is continuing the number of 
people testing positive for illegal drugs is infinitesimal, and we 
may get to the pomt where testing is no longer necessary. The last 
Item on testmg— I view testing in the same way as I view the 
blackout laws that prohibited me from iuming on the lights in mv 
hou^ durmg World War H and I wa^ very angry ablut that. I 
could not read a book, and I couldn't turn on the lights, nor could 
we have a fire in the fireplace. 

That violated my rights every which way; I was inside the sancti- 
ty ot my own home, but I couldn't turn on a light because it was 
pgamst the law. I m against that kind of law, but it was a law of an 
emergency nature that helped us face a problem, which was a war 
We have to declare war on drugs, and drug testing is one of mauy, 
many partial solutions. It is not the most important one, but it 
should be used from time to time when safety is a factor, when 
drug problems are evident, to find out the magnitude of the prob- 
lem. 

You can test with anonymity where you don't even record who is 
bemg tested, but at least you find out the proportions of the prob- 
lem, how many people in X group have a problem. So when safety 
is a tactor, whether that is in the air or operating nuclear reactors 
or on the rails or wherever it may be, then you may need testing. 
Management and labor in the private sector have to become en- 
lightened and have to realize that they have fight this war, too. 
It is not just up to you. 

Drug testing is a serious issue. It must be done very carefully. 
YOU must not violate people's confidentiality, but you miist get it 
done. 

The Chairman. Mr. Oilman. 

Mr. GiuviAN. Thank you, Mr. Chairman. I realize we have a 
number of members and a number of witnesses and we have a 5- 
mmute rule. So, I'll be brief. 

J ^f- Ueberroth, in answer to the chairman's question, which I 
dont thmk you have responded to, what is the regulation now in 
baseball with regard to the drug testing? 

Mr. Ueberroto. Well, the player signs a contract, and the con- 
tract says that the player must be physicaUy fit, must do all possi- 
ble to have his best abUity to perform. I would submit to you that 
it he IS takmg lUegal drugs, he ia no longer physically fit, and he 
has not done his best to be able to perform. 

Mr. Oilman. And what is the peralty? 

Mr. Ueberroth. The penalty is a legal remedy between the two 
people that are under contract. The commissioner does not have 
authority to take steps against that individual. It is a legal fight, 
and you wiU see It battled in court. 

Mr. Oilman. Has it been tested yet, Mr. Ueberroth*? 

Mr. Ueberroth. No, not completely, no. 

Mr. Oilman. So then there is a finding, but there is no mandate 
or any penalty. Is that what you are saying to us? 

Mr. Ueberroth. The law is not yet tested. The lawyers have not 
yet— they are filmg suits in various places about that. 
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Mr. Oilman. What is your responsibility as the commissioner 
once there is a finding? 

Mr. Ueberroth. The responsibility of the commissioner is very 
limited. I have some suspension authority, and I have fining au- 
thority up to a maximum of $500. Now I am not going to embar- 
rass any player by fining him only $500, but that is the maximum 
authority of the commissioner. 

Mr. Oilman. So has any penalty been imposed as a result of any 
prior finding? 

Mr. Ueberroth. Well, you are starting to get into a difficult area 
because it has to do with taxation and other questions. I can sus- 

Eend a player. That is subject to grievance and can be overturned 
y an arbitrator. That's the sj^tem. 
Mr. Oilman. Have you imposed any fines? 
Mr. Ueberroth. For illegal drugs? 
Mr. Oilman, Yes. 

Mr. Ueberroth. I have not, at this date, imposed any fines. 
Mr. Oilman. Have you removed any player as a result of narcot- 
ics abuse? 

Mr. Ueberroth. I have removed players for a year. They chose 
not to contest my removal, and rather to become a positive force in 
society. I gave them an option. I gave them the option of either 
fighting my decision, which would be suspension from the game, or 
deciding to do what I thought they really wanted to do, and that is 
to pay back society and spend their time working with youngsters 
and fighting drugs, and to use some of their money on a volimtary 
basis to fimd groups within the cities where they play ball to help 
fight drug abuse. Players are doing that. 

Mr. Oilman. So then you are allowing them to play ball provid- 
ing they do some of these community services. 

Mr. Ueberroth. Yes, that is correct. If you want to go back, I 
don't know where you are going, but you had better go back to the 
Oovemment's actions if you are speaking of a group of players that 
I recently dealt with. These are players that were given immunity 
from prosecution by the Oovemment for their testimony and I am 
not going to presume to judge that one way or the other. There wa^ 
action preceding my action. 

Mr. Oilman. Just so we are clear on what the regulation is in 
the baseball industry 

Mr. Ueberroth. There is no regulation in the baseball industry, 
but go ahead and I will try to explain it. 

Mr. Oilman. Well, if there is no regulation, are you doing it then 
on a man-to-man basis in each contract? I am not too clear on what 
the administrative decision is with regard to drug abuse in the 
field of baseball. What are you recommending? 

Mr. Ueberroth. I am not reconmiending baseball. I am going to 
work with the people within baseball and take care of that. I have 
got to understand your question a little better, and then I will try 
and answer. 

Mr. Oilman. I am trving to understand what rules the players 
are operating under with regard to drag abuse in baseball. 

Mr. Ueberroth. Well, firom the commissioner's position, not drug 
abuse. Drugs shall not be tolerated, and I am going to take action 
within the limits of my authority every time with every player that 
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I can, realizing that there are arbitrators that are going to over- 
turn what I do, and so sometimes I have to take a unique stance 
that accomplishes my goals without necessarily having to go to 
court and dragging it out over 5 years. 

The baseball players understand one thing. We said, "Enough is 
enough, to drugs. We are not going to tolerate it. The methods I 
use are going to have to be methods that I design for each and 
every mdividual case, but the problem is history. 

Mr. Oilman. And up to now there has been no suspensions? 

Mr. Uebeiuioth. There have been suspensions. I have given each 
ot them an alternative in the case of those suspensions. 

A practical answer is my predecessor suspended people for 
months at a time. The arbitrators always overturned It, and the 
suspensions have ended up being 10 days and 12 days, and that 
land of thmg. I don t think that that is significant in a player's life, 
^^Tik ^ ^ different avenue, which appears to have worked. 

Mr. GiLMAN. And up to now there have been no fines imposed. 

Mr. Ueberroth. No, there have been no fines imposed by me. 
problem?'^^^* Do you foresee any change in your approach to this 

Mr. Ueberroth. I don't see any major change, no. 

Mr. Oilman. Do you know whether any of the other major sports 
^® ^Vosmg any stiffer regulations than you have imposed in 
DaseDaiii 

Mr. Ueberroth^ There is a debate about what that means. I 
don t thmk so. The answer is I don't think anyone will be any- 
where near as stiff. If you talk about the reality of do you have an 
unpact on the player so that the player understands the risk of 
foolmg with illegal drugs, I think baseball has a lead position. 

You know, I have to say the debate in the newspapers is always 
between the Players Association and management, the owners. I'm 
kmd of m between those two groups. I have to tell you they both 
care very much, and they are the driving force along with the play- 
ers themselves, who have the dignity to get the drugs out of our 
game. 

The proof is going to be what you see in the future years. We are 
not gomg to have a problem. 

Mr. Oilman. You indicated from a testing that there waH a sub- 
stantial amount of drug abuse. What magnitude in percentage 
amongst your players? 

Mr. Ueberroth. I wouldn't tell you. 

Mr. Oilman. Thank you, Mr. Chairman. 

The Chairman. Mr. Ouarini. 

Mr. Ouarini. I want to welcome you here, and I am very pleased 
as to your commitment that you have made, and I just want to ob- 
serve that last year at the summit, a statement was made as to 
drugs bemg an mtemational priority amongst the leaders of the 
country, whereas this year not one single word has been said. 

Followmg up on the questions, there is one thing I would like 
you to clear. You said that it is a matter between the doctor and 
the player; that there is confidentiality. Now, is there some place 
that that h^ to break out of confidentiality if there is positive test- 
mg so that it doesn't remain confidential. When does it get to you 
as the baseball commissioner? 
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Mr. Ueberroth. It does not get to me. It cannot, will not, has 
not. 

Mr. GuARTNi. Then how can you take action if you have no 
knowledge? 
Mr. Ueberroth. Because I don't. 

Mr. GuARiNi. Then there is no individual cases that you could 
take action on personally but just give policy? 

Mr. Ueberroth. No. You are going to have to take time to im- 
derstand it, if you like, because it works. And you will have a lot of 
testimony on what doesn't work. 

Drug use is a complicated subject. It could be a player who has a 
trace of mar^uana. It could be a player who is upside down with 
cocaine. It could he a player who has real serious problems. It 
could be all kinds of things. 

If a player tests positive, the doctors are the experts. I am not 
the expert. On a doctor-patient basis, they go nose to nose immedi- 
ately with that pla2/er. There is ongoing testing with that player, 
and the proper steps are taken, doctor-patient, to be sure that 
player does not develop dependency on illegal drugs. 

Mr. GuARiNi. Is he allowed to play? 

Mr. Ueberroth. If in the opinion of the doctor that is in his best 
interest to be sure that there is no continuation of illegal drug use. 

Mr. GuARiNi. At what level is there a breach of contract that 
could be declared between the player and his team as a result of 
the usage of drugs? 

Mr. Ueberroth. It gets back to Congressman Gilman's question, 
and that is for the lawyers to decide. In this case, the player could 
be taken out of the game by the doctor. Then, obviously he is not 
responding to treatment. We are not stopping the problem before it 
is more severe. What some people would like to see is a sport that 
waits until the individual goes public, is on his belly with drugs, 
and then you boot him out. That is a failure to both parties. 

Everybody has failed if there is a youngster who has gotten so 
heavily addicted to drugs that he is on his belly, and then you kick 
him out of the game aind show how tough you are. Rather we will 
intercept the player before he is in serious trouble and set up a 
doctor-patient relationship, catch it instantly, keep that relation- 
ship until we can be guaranteed that he is no longer on drugs. 

Mr. GuARiNi. Now, where do you have jurisdiction as the base- 
ball commissioner, after there has been a determination by the 
doctor that he is not taking advice and he is not accepting treat- 
ment? 

Mr. Ueberroth. It hiasn't come up. I have jurisdiction there. It 
hasn't come up. 

Mr. GoARiNi. Would you suggest that these same kinds of proce- 
dures be acceptable in other privpte sectors, say, Fortime 500, or 
would you say that baseball ' j unique in that application? 

Mr. Ueberroth. I think you have t<> design an emergency proce- 
dure if you have a problem. If you are an air traffic controUer, you 
have one set of problems. In baseball, we are dealing with an awful 
lot of yoimgsters who are coming out of a society that has maybe 
failed them, and their average age in the minor leagues must be 
22, 23 years old. 
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Our thought was let's not wait until a player embarrasses him- 
selt, reports to some institution or gets arrested or mixed up in a 
Pittsburgh-type investigation. Let's be responsible. Let's stop it, 
first, at the first bhnk of an eye, and let's confront it medically and 
get people counseling, help, education, all those things, right now, 
and It works. Nose-to-nose with unrelenting medical people who 
care about only one thing, that that individual is not going to have 
a problem and kill himself with drugs. 

That same doctor may take the individual out of the game, 
hence, he will lose income, hence he could lose his career if it is 
medically determined that he has got a problem so severe that he 
can t any longer go forward. 

Mr. GuARiNi. In your view, Mr. Ueberroth, should there be in 
place m mdustry a system or should we wait until a crisis develops 
Sve? apply ourselves according to the type of problem we 

Mr. Ueberroth. I think you have t-. , if you are fighting a war, 
you have to m^e a different decision in each battlefield. You have 
to take a look. If there is no problem, has been no problem, there is 
no history of a problem, and you want to line up all those people 
and say drug testmg is something new that we think is going to 
protect us, I think that would be a terrible mistake. 

Mr. GuARiNi. WeU, lastly, let me ask you if you can comment on 
u fjesident 8 commission that said that all Federal employees 
should be tested. Should it be that pervasive? ■ 

Mr. Ueberroth. It should not be, in my opinion. It should not be 
that pervasive. You should not test all Federal emplovees. You 
should test on two points: Where there is a visible problem, or 
Where there is a safety factor involved, a m^or safety factor, then 
you had better test. 

Remember, basebaU can even qualify where safety is concerned. 
I encourage you to stand up at the plate, don't even bring a bat, 
when a Dwight Gooden throws the ball. Nobody wants a Nolan 
Kyan or any of the great fast baU pitehers to be throwing a ball 
under any ]^d of influence, so that there is a safety factor in base- 
baU, too. Where safety is involved, clearly some kind of testing is 
something I would recommend. 

It doesn't have to threaten anybody's privacy. It could be totally 
without any names, no way of recording who is positive or who is 
not, just a test sample that says OK. There were 100 employees. 
One hundred were tested. It was one positive for something fairly 
minor. You are done. Forget it. If it is a place where major safety 
IS mvolved, don t wait until two airplanes crash. Don't wait until 
there is a nuclear accident. You had better do that on a fairly regu- 
lar basis to see that the underbelly of that system is not attacked. 

Mr. GUARINI. Yes, everybody drives a car, so even if there is no 
safety m the workplace, still a man behind the wheel of a car could 
be dangerous instrumentally, so therefore the public is at risk if 
you really keep analyzing the question. 

Mr. Ueberroth. I think you should also be practical as to what is 
acceptable in our society. You did not cause, I did not cause, but we 
both had a hand m causing, a society where the percentage num- 
bers are very high for people who are experimenting with and 
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using drugs. I don't think you can put the entire country under 
martial law. 

You ought to develop a plan that is practical and may be accept- 
able by industry, by the private sector, by the public sector. 
Mr. GuARiNi. Thank you. 

The Chairman. The Chair would like to recognize the presence 
of two members of the committee, Mr. DioGuardi from New York 
and Mr. Fauntroy from the District of Columbia, and we thank 
both of you for joining the committee. 

Mr. Qay Shaw. 

Mr. Shaw. Thank you, Mr. Chairman. Mr. Ueberroth, in re- 
sponse to the other question, you said there was two factors. One 
was safety. I don't believe you said what the other one would be. 

Mr. Ueberroth. One is safety and one is where you have the 
knowledge that there is a problem. If there is no manifestation of a 
problem — if they wanted to shut off the lights in my house, and 
there was no World War 11, that is obviously something I am 
against. Unfortunately, this problem manifested itself very well 
- and very clearly and it is very easy to see. 

Mr. Shaw. I understand that. So in the question, to bring it on 
further, is to perhaps someone driving a mail truck, if you suspect 
a problem, would you have that individual subject to 

Mr. Ueberroth. Not as a long-range solution, but as a short- 
range solution I think you have to do it. 

Mr. Shaw. So what you are saying in answer to Mr, Guarini's 
question was that you would not subject all Federal employees to 
drug testing 

Mr. Ueberroth. No. 

Mr. Shaw [continuing]. But you would make all Federal employ- 
ees subject to it should there be a reason to test it. 

Mr. Ueberroth. Yes, a clear, verifiable reason, yes, I think that 
under those circumstances you ought to test. 

Mr. Shaw. What Members of Congress, their staff or Federal em- 
ployees who have top secret security clearances? 

Mr. Ueberroth. I'm not going to get the law enforcement ex- 
perts, those I know very well, to tell you about that. I would hope 
they would show some leadership and maybe volunteer. 

Mr. Shaw. Mr. Ueberroth, I'm glad to hear you say that. You 
were my inspiration and my office's inspiration to volunteer for 
drug testing, which we have completed. Also, the stance and un- 
compromising position that you have taken and being the strength 
that you are in your own industry for my filing a bill which would 
require mandatory drug testing of Federal employees with top 
secret security clearance. I think this is awfully importa^^t. 

I was thinking about the part of your testimony where you drew 
a parallel between the outrage of parents as to the presence of one 
AIDS victim in the classroom and who the parents have not really 
been mobilized to the point where they are today. I personally got 
very interested and very deeply involved in the question of drugs 
because of the fact that I do have children. This is something that 
perhaps the Mothers Against Drunk Driving should begin mobiliz- 
ing that type of thing, and perhaps get the fathers even more in- 
volved than they are. 
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You made reference in your statement that you were angry I 
subscribe, as I am sure you do, because of the action that you have 
taken, that you don t get mad, you get even. I think in this pai-ticu- 
lar regard, the best revenge is success, and in your small area in 
baseball, you have had a success. I hope we can start looking at 
some successes in the workplace. 

Mr. Ueberroth. You know, our success is going to be recorded 
over thus year and next, and we are not going to go out and brag 
about It, but baseball players are quality individuals. Most of them 
didn t have a problem. The problem wiU be over with. It would not 
be so important that we get rid of our problem if it weren't for the 
fact that we are a domino institution, because wt Tascinate the 
public. We are the national pastime. We are the fabric of society. 

If the word gets clearly out that our little institution has solved 
^J'iu P.^ *° ^ °^ means— drug testing is just part of 

It— It that is successful, it does encourage junior highs to say that 
they can also solve their problems. And every part of this societv 
has to go to work. •' " ^ 

Mr. Shaw. You are certainly clearing the air as far as the role 
model that you athletes are. The American public holds athletes in 
higher esteem than they do members of Congress, but perhaps we 
can correct that ourselves by setting a better example for the 
American people. 

The Chairman. Mr. Oxley. 

Mr. O^Y. Thank you, Mr. Chairman. 

Commissioner, I remember when I was a youngster and a base- 
ball fan even then, I had a chance to visit a locker room of a major 
league team, and I remember how shocked I was when I walked 
mto the locker room and saw several of the players actually smok- 
mg cigarette^ and a couple of them were drinking beer. I guess 
that never left me. I guess at a more innocent age, I was somewhat 
shocked by that. 

Then I remember reading about one of your predecessors, prob- 
ably one of the greatest commissioners in baseball. Judge Landis, 
reactmg to the Black Sox scandal in which he actually banned 
some players for life after that scandal of an apparent attempt to 
fix games m the World Series. 

Then we come to the 1980's and we have the revelations of a 
good number of players who have obviously admitted to abusmg 
drugs on a rather large scale. A lot of people, I think, were at least 
mterested m what may have happened to those players. I am not 
necessarily advocating that in your position those players should 
have been banned for life, but there are a lot of people, frankly, 
who telt that that should have been the case, and indeed your com- 
ments, which I thought were excellent, and as a matter of fact it is 
too bad that just C-SPAN is here, and not the major networks to 
hear your comments, but a lot of people were frankly, I think, look- 
for somethmg perhaps of a firmer nature from the commission- 
er s Office if we are indeed at war with drugs. 

If indeed that is a war, then perhaps some of those people had a 
legitimate reason to say that perhaps the penalty should have been 
more severe than were meted out. Would you care to comment on 
that.' 
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Mr. Ueberroth. I would be pleased to. Judge Landis was operat- 
ing in 1920, and not today. He will go down probably as the great- 
est commissioner. There was no way possible that in 1986, given 
the laws of the land, that this commissioner could have banned 
those players for 20 days, much less life. So it is impossible. All 
those who would have liked that to have happened, it is frankly 
impossible. It would be overturned in 7 minutes, and it would have 
looked like a joke. 

This commissioner could have grandstanded, banned them for 
life and have it all turned over in 2 weeks, and everyone would 
have said, "He tried hard," and that's that. The truth is they didn't 
deserve banning. The truth is the Government had already made a 
decision that these people were immune. Most of them had beaten 
their problems. They had tried to become positive people in society, 
and in fact they have. History will prove that most of these young- 
sters are going to make a very meaningful commitment and are 
making a very meaningful cormnitment to making this country 
better in fighting drugs. 

Sometimes a convert is the strongest advocate. But the truth is 
that there is no way that if a baseball player did commit any kind 
of criine that the commissioner has the authority to, or should 
probably, ban him for life. That doesn't happen anymore. People 
can commit murder and go serve 18 months. I think you know 
that. So somebody on a baseball team who was lured into using 
illegal drugs shouldn't necessarily be treated any different than the 
rest of us. 

Athletes will be treated differently because they are going to 
always be in the public eye. Frankly, they get paid enough money 
that that is one of the rif>ks that go along with the job. But to 
answer your question specifically, the rules are quite clear that the 
fining authority of the baseball commissioner is $500, and the sus- 
pensions, historically, are pretty well overturned, and the longest 
they ever last is a few days, 

Mr. OxLEY. Commissioner, you had a chance to, I think, inter- 
view each of the players. 

Mr. Ueberroth. Yes. 

Mr. OxLEY. Without breaching any confidentiality, was there a 
thread that ran through the basic reason why they first started to 
abuse drugs. Is there something that tied all of them together that 
would cause them to experiment with drugs? Did you get any kind 
of feel for why this whole thing started in the first place? 

Mr. Ueberroth. Yes. The answer — a simple answer and short in 
terms of all your people that need to testify is they thought it was 
kind of OK. They thought that society said it wasn't very danger- 
ous. 

Remember the term "recreational?" Remember the term that 
doctors used, experts used, "recreational drugs." A recreational 
drug that can cripple? I don't know. That is recreational suicide. 
They were under that kind of influence, and then they, you have 
got to remember, had an awful lot of money and an awful lot of 
free time. You put those ingredients together, and whether it is 
stockbrokers, lawyers or whatever, you have the perfect setting for 
a drug problem. 
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I report to you today that we also have a drug problem that is 
blowing up at the junior high level at the $8 and $10 rate. It is out 
of control. We are losing battles on all fronts. 

Mr. OxLEY. Thank you, Mr. Chairman. 

Tho Chairman, Mr. Fauntroy. 

Mr. Fauntroy. Mr. Chairman, may I request unanimous consent 
to en^er my opening remarks at the appropriate point in the 
record. 

The CHAIRMAN. Without objection. 

[The opening statement of Mr. Fauntroy appears on p. 92 .] 

Mr. F^.UNTROY. I would certainly like to add my commendation 
to the conamissioner for the moral leadership that he is giving in 
that very important position and the obvious commitment that you 
have ending drug abuse in athletics generally. My colleagues have 
asked most of the questions which I wished to ask you. 

I have the feeling, however, in terms of your responses that you 
are out here with a popgun after an elephant. 

Mr. Ueberroth. If I could interrupt, I had a dif ferent term. I had 
a slingshot against a herd of buffalo. 

Mr. Fauntroy. Ohi I see. 

Mr. Ueberroth. I didn't use it. 

Mr. Fauntroy. It does distress me that your powers to suspend 
are obviously nonexistent and certainly Mr. Landis, in his time, 
quite properly assessed the fact that if that kind of thing were to 
go unchallenged and to continue, baseball would be few in Amer- 
ica. Certamly those of us who play it and those of us who watch it, 
the prospect of someone throwing a llO-mile-per-hour ball down 
the strike zone and missing, or of someone being at the plate not 
able to respond, is life threatening. So it does distress me, Mr. 
Chairman, that you are apparently as helpless as others to deal 
with what IS an epidemic in the country, and that could threaten 
life. 

Mr. Ueberroth. Congressman, please permit me to disagree. In 
hfe you want results. Baseball will accomplish, has accomplished, 
and IS accomplishing the elimination of drugs. That's what you 
want. U you want the union to agree and management to agree 
that after four episodes with illegal drugs, you could get the guy 
out for 3 years or 4 years, we will agree to that. But it is not going 
to do a thmg to stop drugs in baseball. 

We are stopping drugs in baseball. We are going to be and are 
successful. It IS over. You ai-e not going to hear of any more base- 
ball scandals from these days forward. So the key thing is success, 
and the key thing is to win that war or our little part of it. 

If someone offered me the power, unlimited power to throw 
people out of baseball if they were drug abusers, I would refuse 
that power. I am not some great authoritarian who wants to sit 
there with that much power, because Congress doesn't have the 

Eower, the courts don't have the power. I think that nobody should 
e ^ven that power of life and death, because the baseball player 
can t go get another job in the same industry. 

An advertising executive making a half a million dollars, who 
gets fired for drug abuse, can go to work for another advertising 
agency. A baseball player doesn't have another baseball league to 
go to that is going to pay liim a half a million dollars. He may get 
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a job for $500 or $1,000 a month somewhere, but he doesn't have 
that opportunity. So I wouldn't take the authority if it was offered. 

That day has passed. My responsibility to the baseball players, to 
the millions of kids that follow baseball is to get drugs out of base- 
ball. It is done. 

Mr. Fauntroy. I, finally, certainly understand Mr. Oxley's con- 
cerns about how it is that athletes get involved, and I think you 
have helped me to imderstand a good bit by suggesting that is all 
right and that is recreational and that it doesn't bother you. 

How effective are these antidrug lectures that professional ath- 
letes give at our schools? 

Mr. Uebereoth. Well, you have to ask educators. Educators tell 
me when an athlete will go and talk to youngsters, it has a veiy, 
very, very positive effect. A lot of them do a lot. Nobody is record- 
ing all that a guy like Eddie Murray is doing for kids. I mean he is 
doing it in seven different areas, from camps to ballparks to what- 
ever. Most of the ballplayers are good. Those that have had trouble 
are doing the same tmng. That is net going to be very big news and 
not very reportable. But every time i?n athlete can tell a youngster 
stay clean, get off this stuff, say no to di ugs, it is helpfiil. 

Mr. Fauntroy. I would just like to commend you for that and 
encourage it because certainly it has that effect on me, and I am 
sure Mr. Oxley, as well, would agree. 

Mr. Ueberroth. Thank you. 

Mr. GuARiNi. Would the gentleman yield just for one second? 

Mr. Ueberroth, the problem that some of these athletes have go 
back to their high school days, their college days. They are deep- 
seated within an individual. You are optimistic that you could cure 
these people with the therapy and get them off drugs after they 
have had the problem for almost all of their adult life? 

Mr. Ueberroth. See the message is, first of £dl, cle£ir to a major 
league baseball player that it is not tolerated anymore. It is simply 
not tolerated. It is not tolerated at any level. At the nmior league 
level when they enter, and they all enter there, they £ire going to 
be tested, and they are not going to get away with it. They are 
clearly not going to get away with it. 

Now, you find a youngster who comes from an inner-city high 
school who has a problem who has never had attention. He has 
never had counseling. He has never had education. He has never 
had any break at all, and you wait until he is 19 and you find him 
and then you say, "Aha, we caught one," and you throw him out of 
the game? Wrong. 

What you do is you establish rapport with that individual, and 
you give him a chance to be clean, and I mean clean clean. He is 
going to be continually tested. If he doesn't make the commitment, 
and you don't get it done, that person is out of the game in effect, 
because he is in an institution going the next step to get the cure. 

If somebody cares enough about his profession, in this case a 
baseball player, it is usually a chance out of pretty bad socioeco- 
nomic area anyway. As long as he knows it is not condoned, the 
chance of his coming forward with a problem becomes less and less. 

Mr. GuARiNi. It also serves notice on college athletes and high 
school athletes that want to become professional baUplayers, too. 
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Mr. UmERROra. The key thing that I see going wrong there is 
the confidentiahty. If you exploit for media purposes every college 
athlete who has had a problem or has a problem, you are going to 
be self-defeating. What you have got to do is make it clear that he 
can t be m this game, it is not tolerated, and you use all kinds of 
methods to do it. 

I have to compliment— our union is-doing-^one heck of a fine job. 
They have the same objective. Get drugs out of the game. I heard 
somebody say something about smoking and beer. I get thousands 
of pieces of mail on something which is a major problem. It is not 
No. 1 m priority among drugs, but it is hnportant; it is called chew- 
mg tobacco, and it is a cancer causing substance. 

The union spends a great deal of time on that, constantly educat- 
ing baseball players, taking them through the problem. The usage 
of chewmg tobacco is coming way down in baseball. -It is a legal 
substance, not illegal. Fm not going to ban it, but we are going to 
get nd of it. You have got to say, "No." You have got to start 
taking a look at your little piece of society and say let^ make it a 
httle better. Either progress or retrogress. Let's quit letting them 
retrogress. 

Mr. GuARiNi. Thank you. 

The Chairman. Mr. DioGuardi. 

Mr. DioGuardi. Thank you, Mr. Chairman, and again I com- 
mend you for your excellent testhnony, Mr. Commissioner. 
Mr. Ueberroth. Thank you. 

Mr. DioGuardi. I was interested in Congressman Shaw's obsen^a- 
tion that he voluntarily tested, and I was going to interrupt him, 
but I couldn t. It is interesting that last week I had the occasion at 
my annual physical, Mr. Chairman, Mr. Shaw, and I asked Dr. 
Carey to extend the testing so that I would be voluntarily tested 
for drug^. I thmk that we should take that leadership position 
here, and I commend you, Mr. Shaw for having done that, you and 
your staff. ^ 

But do you know what he told me? He said, "Mr. DioGuardi, we 
don t have the money to do it. I can't test you for drugs." I said, 
i.u ^ kidding me. Would you test me anyway and 

then bill me?'^ He nys, "WeU, I think I can do that." 

I don t know where you got the money for your staff and for you. 
Congressman. 

Mr. OxLEY. If the gentleman will yield, I found the same thing so 
I paid for it myself. 

Mr. DioGuardi. OK, weU if you talk about where the money is 
tor the drug problem, you can start right here. Here we have Mem- 
bers of Congress that want to be voluntarily tested for drugs, and I 
was shocked to find oat, Mr. Chairman— Chairman Rangel, that 
this was not addressed in some formal way before, and now I have 
got to rethi^ whether or not I have got enough money now to put 
my own staff through this. o ^ ^ 

1 think that this staff should take a leadership role, not in man- 
dating for any Congressman or Congresswoman to be tested, but at 
least allowmg for the option. 

The Chairman. If the gentleman would yield, is the purpose of 
the member taking this test to determine whether the member is 
usmg drugs? 
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Mr. DioGuARDi. The purpose is to assure the public that people 
in positions of leadership cannot only publish their tax returns and 
their financial statements, which are nice to do and I think are im- 
portant, but also to do some other disclosures which are equally im- 
portant. 

The Chairman. Well, I might suggest to the gentleman that if it 
i&for that purpose that your campaign committee should be able to 
provide that service. 

Mr. OxLEY. Would the gentleman yield? 
_ Mr.. D.iqGijaroi,_I think it is broader than that, Mr. Chairman. 

Mr. OxLEY, Would the gentleman yield on that? 

Mr. DioGuARDi. Yes, sir. 

Mr. OxLEY. It is interesting that you brought that up, because 
that was also my second thought after I found out that it was not a 
proper House expenditure. I checked and found with the Ethics 
Committee that it wasn't a proper function of the campaign com- 
mittee because if that is suWecting your office to it, that becomes 
an official function of the office which would then view your cam- 
paign fimd as a slush fund, which the rules of the House clearlv 
prohibit, but I would like to tell the gentleman from New York 
that perhaps he would like to cosponsor another bill of mine that 
would make it a proper House expenditure which would be an 
amendment to the rules of the House of Representatives. 

I feel very strongly about it, and I feel that we would get many 
Members that would volunteer their office for testing if there was 
that procedure. 

Mr. Ueberroth. Mr. Congressman, if the amoimt of money is not 
all that extreme, I could get a few of my friends together, and we 
would pay for the whole bunch of you. 

Mr. OxLEY. Commissioner, that would also be illegal. 

Mr. Ueberroth. The thing that fascinates me. Congressman, as 
you do say, you are imder great- scrutiny, all of you, every tax 
return, eyer3rthing you do, every $10 limch, $100 lunch, whatever. 
All that is scrutinized, but we can take — I'm an accountant. I am 
not a lawyer. I am an accountant by training. We watch every 
dime that everybody spends in this coimtry, but we can send some 
blank checks abroad, as we have discovered in a coimtry in south- 
east Asia, and not even know where the money goes and not ac- 
count for it. 

One of ray principal points in the seven points in trying to stop 
this thing is aid and trade; we have to go back to the countries that 
grow dope, promote dope and fire it across our borders like guns, 
and start questioning that aid. Where does that money go? Who 
gets it? Follow it down like they do Congressmen's — every dime 
that comes from us, and let's stop it from happening. 

Mr. DioGuARDi. Mr. Commissioner, you have made my case. I am 
only the fourth certified public accoimtant in Congress today. So 
we are both accountants. Out of 535 people, 100 Senators, 435 
House Members, only 4 — and Congressman Shaw is also a CPA — 
only 4 of us can claim the disciplined training of a certified public 
accountant. 

Part of my frustration after 22 years in the accounting profession 
is that we have no plans here in Congress. Ever3rthing is reactive, 
totally reactive. This committee, I thmk, is doing a great job, and 
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Congressman Rangel is, but the system stinks. We can't come up 
'^th a strategic plan. We will let an IRS agent go because of the 
deticit, when we know that he is worth his weight in gold when he 
does audits because we need to know that the budget has to be bal- 
anced every year. 

^at you are suggesting in your testimony is a plan, and we 
need a plan for the future. Every dollar that is put into drug abuse 
now probably saves $20 in 5 years, but for some reason this body 
can t look beyond 1 year. The system has got to be changed. We 
don t even have a capital budget. We will $100 million building on 
a budgetary line along with any expenditures for education of 
drugs, so how can we plan? 

Mr. Ueberroth. Let me just give you an overtone. I hear parti- 
san pohtics ansmg a little bit. Let me just say one thing. As a 
country we reacted and we declared war on terrorism because it is 
a very visible kind of threat. A far more serious threat the terror- 
ism of drugs m this country, and we are not declaring war, and we 
somehow found the budgets and the manpower and the people, and 
the public support, and everything else, and the congressional sup- 
port to go do somethmg against people that were making a mock- 
ery of i^, but there are nations that are making a mockery of the 
United States with a lot less publicity and a lot more effectiveness 
attacking the underbelly of this country, and we are not doing any- 
thing about it. 

Mr. DioGuARDi. Thank you. 

The Chairman. Thank you. Commissioner, on behalf of the Con- 
pess and this committee. We will be setting a special brain trust 
to mcorporate some of your ideas and to see whether or not we can 
just strengthen our partnership because there are just so many 
people givmg up. 

We heard police commissioners talking about legalization. We 
hear school teachers saying take the profit out. So when it gets 
that scary, to use your phrase, I think it is time for us really to 
draw the wagons together and see whether or not we can come up 
with some better ideas. You have brought aome exciting testimony 
but more important than that, you have brought us a challenge, so 
there ^ ^ ^^^^ ^^^^ v^here we go from 

^ You will be hearing from us, and we will try to adjust the meet- 
mgs around your schedule. 
Mr. Ueberroth. Thank you. 

The Chairman. The next panel is "Drugs in the Workplace." Dr. 
Charles Schuster is the Director of the National Institute on Drug 
Abuse. From the Wall Street Personnel Management Association, 
we have Mr. E.A. Weihenmayer. Of course, I have already thanked 
Peter Bensinger, the former DEA Administrator and Corporate 
Abuse Consultant for being with us. 

We are forced to operate on the 5-minute rule in order to reach 
the rest of our committee objectives today, and so if there is no ob- 
jections from the committee, we will allow at this time for your 
entire statements to appear in the record and perhaps if you could 
highlight that testimony in the 5 minutes allocated, we will then 
be able to question more. And if there is no objection— the Chair 
hears none— we will start with Dr. Schuster from NIDA. 
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TESTIMONY OF CHARLES R- SCHUSTER, DIRECTOR, NATIONAL 
INSTITUTE ON DRUG ABUSE 

Mr. Schuster. Thank you very much, Mr. Chairman and mem- 
bers of the committee. I would like to thank you for inviting me 
hqre today to testify on the overall problem of drug abuse in the 
workplace, as well as the issue of drug testing as a specific means 
of decreasing^ drug abuse. 

Although it is difficult to obtain precise figures from business 
and industry on the cost of alcohol and other drug abuse, we know 
that substance abuse related to accidents, loss of productivity, loss 
of trained personnel, theft, insurance claims, and security costs has 
made a si^iificant enough negative financial impact to force many 
employers to address the issue. 

For several reasons it has been difficult to obtain precise data on 
drug use from surveys conducted in the workplace. Businesses are 
reluctant to share with the public any data they might have col- 
lected for fear that they might reflect poorly on the quality of their 
work or product or services. Employees are reluctant to report drug 
use to their employers or at their place of work for fear of threat to 
their job security. 

We are, however, beginning to get data from several NIDA-spon- 
sored studies which have examined the relationship Detween drug 
use and work-related variables. These recently completed studies 
have shown that current marijuana users have high rates of job 
turnover, especially when they are concurrently drinking and 
using other drugs. For excunple, the time between job entry and 
termination for workers with current drug use is 10 months short- 
er for men and 16 months shorter for women than for nondrug 
users. 

A national NIDA survey of adults aged 18 and older examined 
the relationship between drug use and absenteeism from work. 
More current maryuana users missed 1 or more days of work in 
the past month because of illness or injury than did nonusers. This 
was also true, I might add, for cocaine. Indeed, a more striking dif- 
ference in drug use groups, however, was in the number of persons 
who cut or skipped work. Seventeen percent of the current mari- 
juana users skipped 1 or more days of work in the month prior to 
this survey versus 6 percent of nonusers. Similarly, 17 percent of 
cocaine users skipped 1 or more days of work in the month preced- 
ing this survey, versus 7 percent of nonusers. 

In sunmiary, then, these data from these studies clearly indicate 
that marijuana and cocaine use are associated with great job insta- 
bility and increased job absenteeism. 

Although private industry has been somewhat reluctant to dis- 
cuss drug programs or policies as well as data on drug use by their 
employees, this attitude is changing. Within the last year, a m^or 
transition has taken place in the business world. Progressive com- 

{)anies have begun to adopt a position that society has a drug prob- 
em. Since you must draw your work force from this society, em- 
ployers must develop policies and programs to deal with this prob- 
lem. 

Since its inception, NIDA has taken the lead in assisting busi- 
ness, labor, and industry, as well as other governmental agencies in 



32 



29 



the area of drug abuse education, prevention programs, early detec- 
tion and treatment efforts in the workplace. NIDA's Research 
Technology Program has been instrumental in the evolvement of 
the scientific basis for the assays which are suitable for the detec- 
tion of drugs in body fluids and these new technologies have made 
drug testing a valuable demand reduction tool. 

Since the Department of Defense and other Federal agencies 
have implemented testing in an effort to detect and reduce the in- 
cidence of drug use, th ? incidence of drug use by members of the 
Armed Forces and agency staff has shown a continuing downward 
trend. We believe a major portion of this significant decrease in il- 
licit drug use is because of the mandatory urine testing. However, I 
do not believe that drug testing by itself is the solution to control- 
Img the problem of drug abuse, but it can be an extremely useful 
tool within the context of an overall program or policy that 
stresses treatment, prevention, and education. 

In an effort to be of assistance to both labor and industry, NIDA 
has recently prepared a question-and-answer booklet which pro- 
vides answers to many of the numerous complex issues associated 
with employee questions about drug screening. I have a copy of 
that available if anyone would like to see it. 

TvrAi^^^^ concern for all of us is the accuracy of drug testing. 
NIDA advises that the accuracy and reliability of these methods 
must be assessed in the context of the total laboratory system. 
First, the need to use assay systems which are based on state-of- 
the-art methods and rigorously controlled procedures are essential, 
particularly where the consequences to the individual of a positive 
result are great. If the laboratory uses well-trained and certified 
personnel who follow acceptable procedures, then the accuracy of 
these results should be very high. 

With the growing use of urine analysis, some type of guidelines 
for proper use are essential; imposed either by the urinalysis indus- 
try itself or by Federal or State regulation. NIDA plans to issue a 
research monograph this fall on Guidelines to Technical Aspects of 
Unnalysis. This document will consist of chapters written by ex- 
perts in the field addressing the many technical issues associated 
with unnalysis. 

Another way in which we have tried to be helpful to business 
and industry is illustrated by the conference we convened last 
month here in Washington. This conference was to share informa- 
tion and develop a consensus on the best policies, procedures, and 
strategies for reducing drug abuse in the work force. I am pleased 
to Siiy that over 150 companies participated, and as a result of this 
meetmg, NIDA expects to produce a consensus document within 
the next 60 days which will give further guidance to business and 
mdustry on these important issues. 

Although we have made progress in addressing the problem of 
drugs in the workplace, frankly we need more information in cer- 
tain areas in order to continue advancing in this arena. We need 
evaluation studies to better assess the impact of drug abuse on 
busmess, as well as to determine the efficacy of employee drug test- 
ing programs. Therefore, we are now working with some of the Na- 
tion s largest businesses to design and carry out such studies. 
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We also need better data on the use and abuse of alcohol and 
drugs among employees in different occupational groups and work 
roles. This will enable us to better understand the impact of the 
work environment itself on the drinking or drug-taking behavior of 
employees. Finally, I believe it is essential we further assist private 
industry by providing technical assistance for the development of 
certification procedures and quality assurance guidelines for uri- 
nalysis laboratories. 

In summary, the workplace provides an excellent forum for deal- 
ing with drug abuse through education, prevention, early interven- 
tion, and referral for treatment. I would like to stress, from some- 
one who has just come from a university setting and a treatment 
l^ackgroiind, that if you can engage people while they still have em- 
ployment prior to the time that their drug problem has gotten to 
tjie point where they have lost their job, lost their family relation- 
sihips, et cetera, you stand a much better chance of doing some- 
thing effective with them in terms of successful treatment. 

We are trying to encourage the development of work force poli- 
cies that Vtdll be powerful and effective enough to make a signifi- 
cant impact on this country's drug-taddng behavior and contribute 
significantly to our overall demeJid reduction strategy. 

This concludes my formal statement. I will be happy to answer 
any questions you may have. 

[The prepared statement of Mr. Schuster appears on p. 95.] 

The Chairman. Thank you. Doctor. 

The Chair now recognizes Mr. Weihenmayer, chairman of Wall 
Street Personnel Memagement Association. 

TESTIMONY OF E.A. WEIHENMAYER, PRESIDENT, WALL STREET 
PERSONNEL DIRECTORS ASSOCIATION 

Mr. Weihenmayer. Good morning, Mr. Chairman, Congressmen. 
I don't know that my comments will have the drama of our nation- 
al pastime, but Wall Street is a pretty exciting place, too. I am the 
director of human resources for Kidder, Peabody and a member of 
the firm's operating committee. Kidder, Peabody is one of the larg- 
est and oldest Wall Street firms. We have 6,500 employees, 65 of- 
fices in the United States, and we are headquartered in New York 
City. I am the chairman of the Wall Street Personnel Management 
Association which umbrellas 40 of the largest firms in the securi- 
ties industry. These companies have approximately 150,000-plus 
employees. 

We know that drugs are dangerous and have heard testimony to 
that effect this morning. This weekend in New York City some 
young man on crack walked into a police station and said he just 
stabbed and killed his mother. Governor Cuomo has just an- 
nounced a major initiative in New York because of the drug prob- 
lem. These are the things that are public and visible, but I assure 
you that inside companies, on a much less public basis, there is 
great concern, great concern over employee drug use. Kidder, Pea- 
body, for example, has 225,000 clients. These are men and women, 
retirees, widows, widowers, many IRA's, small accounts, and obvi- 
ously some quite large accounts also. Managing these accounts, 
trying to grow these accounts in a resptinsible way, is an awesome 
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responsibility. Just recently, for example, we had a cashier in one 
of our offices who was skimming the checks of an elderly individ- 
ual who had an account with us. Every time a small deposit was 
made, these checks would be skimmed off basically to support her 
drug habit and the drug habit of her boyfriend. The amount in that 
case was $10,000 in total. 

At the other extreme is another recent case, happening within 
our own firm, a multi-million-dollar bond theft. The individual who 
was involved here made the first three thefts to resell the bonds to 
organized cnme at a small portion of the face value, basically to 
support a drug habit, and the next 13 sales which he made were 
under a death threat, and he got no money. The thefts originated 
because of a drug problem. 

Fortunately, in both cases the clients suffered no losses, but cer- 
tamly we still have a problem. We are asking principally really 
that you share our concern and help us. I want our industry not 
only to encourage self-addressing this problem, to institute drug 
prevention programs, and believe, in fact, that we should be held 
responsible for doing this. 

We do try to help ourselves. We train our account executives to 
uphold the trust that I referred to earlier. We certainly teach our 
managers to monitor accounts carefully. We insure all of our ac- 
counts m the event the system does break down. We bond all of our 
employees, and when we interview prospective hirees, we screen 
them extensively, and try to conduct good reference checks, not 
just the perfunctory letters that we all send out. We call previous 
schools, previous companies, previous supervisors. We conduct 
these reference checks, and we conduct fingerprint examinations 
under regulations of the New York Stock Exchange. 

Lately, we have become alarmed at the national drug epidemic. 
We are concerned about employee drug use. There is no reason, we 
^ume, that Wall Street should have any less of a problem than 
the Nation. If you were to walk around on Wall Street, you would 
be amazed at the accessibility of drugs. And, of course, on Wall 
Street there is ample money to pay for these drugs. So* we believe 
that we at least have the same problems that our country has. 

Kidder, Peabody and other securities firms have embarked on a 
number of drug prevention programs. We have a five-point prc- 
grani which I would like to share with you. We think it is a bal- 
anced program. It indicates, and we hope reflects, the responsibility 
we feel to our clients, but it also is sensitive to and, I hope, reflects 
the compassion that we feel for employees. 

Firet, we have a written policy which is distributed to all employ- 
ees. It basically says that having controlled substances in your 
g^stem without medical authorization is against company policy. 
We don t focus on when the drugs were taken. We don^t say where 
they were taken, and we don't say whether you are job impaired. 
We simply say that you can't have drugs in your system. 

I would think from hearing your comments today that you would 
share with me the feeling that we in industry are better off if we 
have a drug-free environment— safer, less fraud, better efficiency, 
better attendance, a more productive industrial system. I think you 
would share that belief with me. 
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We feel we have a business right to work toward, to strive 
toward, a drug-free environment. We also feel we have a legal 
right. And we certainly want to reflect the responsibility that we 
have to our clients. 

The second thing that we do is to require all new employees to 
sign a policy acknowledgement. They acknowledge the policy, and 
they also acknowledge that the company will take steps in the 
future, without those steps being specifically defined, to insure ad- 
herence to the policy that I mentioned earlier. We give this policy 
acknowledgement to employees in the enrollment process, as part 
of the enrollment procedure. This has been signed by over 1,000 
employees since we initiated this program, and we have had no in- 
cident resulting from it. 

The third thing that we do in the New York general metropoli- 
tan area is to conduct a drug screen on all new employees, a uri- 
nalysis, either preemplojmient or on the first day of work. Now, 
any pnositive that results from a first test is, without the firm even 
knowing about it, automatically sent for a reconfirmation within 
an expensive, and I am told, 100-percent scientifically accurate 
retest and confirmation. We never get information just on the first 
positive. 

We have tested 526 people. Only 38 have tested positive. I think 
that is very low. Why do I think it turns out to be such a low 
number? V/ell, we certainly advise individuals that they £ire going 
to be tested. We know that some people walk away from the policy 
we have, from the drug testing that they are going to take. We 
know that this happens, and as far as we are concerned, that is 
fine. We also know that it is possible to manipulate the test. Specif- 
ic drugs are predictable in terms of how long they stay in the 
system. But still, despite that, and despite the fact that this testing 
is not a perfect answer, it does set the tone for a drug policy and 
overall prevention program which we think makes sense. We have 
had no employee problems develop from the 526 people that we 
have tested. 

You would be surprised probably to learn that we have hired 
some of the 38 people, not many, but, some that tested positive. 
These were people that some before and some after the test admit- 
ted that their use was social and infrequent. They pledged to dis- 
continue their drug use. They signed the policy acknowledgement, 
didn't fight us on that score, and then agreed to be tested at any 
time within the next 6-month period. We have conducted those 
tests. Of course, we made this hiring decision in coordination with 
the hiring supervisor, and management was involved. I can say 
that every employee who was hired on this basis has been coopera- 
tive in the retestmg process. 

The fourth point of our program is specific training for supervi- 
sors and managers in drug-related matters. You would be surprised 
how generally uninformed supervisors and managers can be about 
the drug issue. We also conducted drug education among our em- 
pl^ees. 

The fifth step of our program is an employee assistance program 
set up with an outside organization of professionals to help employ- 
ees beat their drug problems. There are two ways you can use the 
EAP, the employee assistance program. One is self-referral. An em- 
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ployee may call directly to the EAP and on a totally confidential 
basis, with Kidder paying for all of the diagnosis, start to take 
steps to resolve the drug problem that the employee has. 

Second, we as a company on occasion do refer employees who 
have performance problems which we feel are due to on some sort 
of personal problem, which often times means a drug problem. In 
that case there still is a reasonable extent of confidentiality, but we 
do get some feedback. We have the same employee assistance pro- 
gram outlet for alcohol. 

That is our five-point program. Maybe there should be a sixth 
pomt, which I have not mentioned, because we do not screen cur- 
rent employees now except for cause. It is a weak link in our drug 
prevention program. Why don't we do it? We are sunply letting the 
legal and social issues clarify themselves, because while we have 
been advised that testing our current employees would be legal, we 
also recognize that viewed fi:om an employee standpoint, there are 
certain invasion of privacy issues. So we have made no decision on 
this issue yet. When we do make the decision, we clearly are going 
to have to weigh these concerns versus our responsibility to 225,000 
cuents. 

We are comfortable in testing airline pilots, bus drivers, nuclear 
powerplant operators, Dwight Gooden, because he has a lOO-mile 
fast ball. We are concerned because of physical safety. 

What about the financial safety of 225,000 clients? It seems to 
me— I find it so easy to make that connection— that not only do we 
have a responsibility as an industry, but we have an obligation to 
make sure that we provide a drug-free environment which can 
better ensure our clients the trust that they deserve. We hope that 
you share our concern in this. I am certainly encouraged with all 
the positive commentary and the concern that has been represent- 
ed here today. 

^ A drug-infested industry is not good for anyone, and I would just 
implore you to work with us. Help us if we need legislation to clari- 
fy the testing issue. Help us to work toward a drug-free environ- 
ment m industry. Thank you. 
^e prepared statement of Mr. Weihenmayer appears on p. 106.] 
The Chairman. Mr. Bensinger, welcome back to the committee. 
You are in a different capacity, but we are glad to have you. 

TESTIMONY OF PETER BENSINGER, FORMER DEA 
ADMINISTRATOR, CORPORATE DRUG ABUSE CONSULTANT 

Mr. Bensinger. I appreciate the opportunity to come together 
with old and knowledgeable friends. I think your congressional 
oversight role is critical. You know the ravishes of drugs from per- 
sonal visits you and your committee has made to treatment centers 
to locations throughout this country. You have seen the loss of life. 
You have been to our borders. You have been overseas in the grow- 
ing countries and supported families of law enforcement officers 
killed m the line of duty. 

I won't make a long speech, but I do have tremendous respect for 
what this committee has done and can do. I also think you have got 
a key continuing role in what could be some new areas for the com- 
mittee and its oversight. What are the Federal regulators? How are 
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they dealing with the problem of drugs in the workplace in indus- 
tries in which they r^ulate, and how, themselves, are they han- 
dling their own employees with respect to the issue of drug testing 
and drug policy? Here I am talking about regulatory agencies and 
Health and Human Services, the Department of Transportation, 
the Justice Department, agencies which in turn audit and regulate 
private industry and are putting very detailed guides which I think 
are needed and rules affecting the railroad, airlines, other agencies 
and companies that are oversaw by the Federal Grovemment. 

I think the issue of drug testing needs to be fully aired out, dis- 
cussed, floored, debated, decided. My sense is different than that of 
Commissioner Ueberroth's. I don't think you test solely on the 
basis of safety or if there is a demonstrated problem. Knowing the 
availability of drugs in this country, the pervasiveness of drugs, I 
can't think of an industry or a company that could sit back — or law 
firm for that matter — and say, "We are free fi-om drugs. We don't 
have to worry about testing imtil somebody gets arrested from our 
company." 

I would urge the committee's attention to Kidder, Peabody and 
other employers who are doing preemplo5anent testing, and when 
you get into testing, you will be able to look at preemplojonent 
testing, fitness for duty testing based on observed behavior, for 
cause testing based on credible information which would lead an 
employer to believe that someone has violated their company rules, 
either by observed use, even if the person didn't act out of normal 
or credible reports, postaccident testing, posttreatment testing 
much as someone who is getting involved in an employee assist- 
ance program, coming back to the workplace, and then acknowl- 
edging their responsibility to stay drug free. 

From a treatment standpoint, that is an important coercive force 
because people on drugs, whether it is alcohol or illegal drugs, it is 
a disease of denial, and the threat of a drug test is a significant 
deterrent. Finally, the periodic, annoimced test, which is character- 
ized by random testing. This is given quiet a bit of attention in the 
press. I think that companies should not abandon consideration of 
that initiative. I think they should reserve the right to do it. I 
think in many cases there are compelling reasons why it can be ef- 
fective. I think you will have an excellent witness in Paul Mulloy 
to talk more about that. 

I don't think anyone has a civil r^ht to violate the law whether 
on the job or off the job, and using illegal drugs anywhere is 
against that law and has impact not only on the person, but on 
people in the general public, coworkers, and society. 

The terrorism references were excellent, and I want to cry out 
when I see we are going to spend $4 billion on bricks and mortar, 
and I don't know how much they are spending on intelligence col- 
lection and enforcement in this antiterrorism. But if you took 10 
percent of that $4 billion and put it to collect information and put 
some informants into those terrorist groups— and I am sure their 
agency is doing that— Fd feel better. I think also if we look at the 
money spent fighting drugs compared to that $4 billion, you wUl 
find that is a fraction thereof. 

I talked with the chairman before and Representative Shaw 
about a forfeiture fimd in which the assets of the drug traffickers 
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woctl to finance their own destruction. We have got toxic 

waste problems. We have a superfund for toxic waste. I would com- 
mend the Congress to consider taking the billion dollars or more 
that will be collected this year in cash, real estate, stocks and 
bonds or properties from drug traffickers and turning it around to 
^l^amst this group for education enforcement prevention pro- 

You will hear someone say we are turning the policomen into 
bountv hunters. That isn't what has happened at EPA I thTnk 
e'^oJ'cement oversight, the internal security safeguards 
and the congressional oversight of law enforcement, rather than 
If.^^ a new problem, could probably encourage law enforcement 
to go ^r the money and the assets which are really the reason 
the traffickers are startmg m the first place. 

I think the issue of the bookkeeper that Mr. Weihenmayer made 
reference is a good one. Someone who is in accounting, someone 
who is m processmg files, someone who is not running a locomotive 
or an airplane can have a traumatic impact on a company, its em- 
ployees, and the public health and the security of fmancial assets. 
&o 1 would not exclude guch employees from drug testing whether 
m private industry or pubUc agents. ^ollu^ wnetner 

I would add one or two other comments. I think testing is an im- 
portant tool. It IS not a panacea or a magic wand. It needs to be 
complemented by education for all employees, by a written Dolicv 
«L'"Pf!."^°'^ ^'^^.S' by testing of, if necessai^, employees man- 
agers for cause and fitness. I think contractors for private employ- 
^^o^^^f^ Government need to be put on notice that there poficies 
u ""f^^^ ^ drug-free, alcohof-free environment. I think that 
you have to have an employee assistance program, 
fv,- *° b^X^ testing program readUy accepted, I 

program though, should not be a safe haven for some- 
one m violation of the company poUcy. I think EAP should neither 
be a cause for, nor prevent the imposition of discipline for a clear 
company policy. I see some encouraging signs in private industry 
^incrT^il'P ^ i^if l^^^ °f and I think that that k 

f f^u ^ "^^^ because the information I have is much like 
that ot the congressmen s openmg statements; that the availability 
ot drugs IS higher, the purity is higher, the price is lower, the over- 
dose deaths are up, and the likelfliood of suppressing narcotics at 
the source is not verv encouraging. nax^unwj at 

• ^5- J^airman and members of the committee, I appreciate being 
invited to appear before you, and I would be happy, as you know, 
to answer any questions. ' i^xuvy. 

The Chairman. Thank you very much. 
rr,o?^J?if" a senior member of this committee and chair- 

^^phL^^i,-"'^'''^'^ Committee, will be introducing a resolution 
sometime this week callmg for a White House conflrence on this 
very senous matter. Most all of the members of this committee will 
be joining m with him. 

pn^^nfl^ *b^*' ^oy^ey?''' the chair will be reaching out to ask 
Ko^ir ?f ^ P"^a*^ ««<=ter as to whether they would 

wllS Jk! r ^""^ ^ task force, a brain force to get new ideas as to 
where the Congress could and perhaps should be moving. Mr Wei- 
henmayer, I am making that statement based on what you said- 
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that where the private sector is reaching out trying to do some- 
thin.^, at the very minimum the government should be there to 
give you the type of assistance that you need, and so you will be 
hear 'ng from us. 

Dr. Schuster, of course, you would be invited, but recognizing the 
severe restrictions that the governmental employee has. We would 
like to have this a little broader, but we will be calling upon you 
for consultation and advice and direction. 

Mr. Oilman. 

Mr. Oilman. Thank you, Mr. Chairman. With regard to the 
entire panel, and I am addressing the questions to all the panelists. 
Are you all in agreement — and I take it you are — that drug testing 
certainly is recommended for industry for the private sector? 

Mr. Bensinger says, yes. Dr. Schuster? 

Dr. Schuster. In conjunction with other aspects of a program, as 
I think all of us have agreed drug testing in and of itself is not the 
complete answer. It should be viewed as part of an overall policy. 

Mr. Oilman. Let me refine the question. Drug testing together 
with a consultation program and treatment, would you all favor 
that? 

Dr. Schuster. I would say that drug testing should be 

Mr. Oilman. Would you put the microphone in front of you? 
Dr. Schuster. My view is that drug testing is a very powerful 
tool. I think that Mr. Ueberroth stated that it may be essential in 
certain industries that this be carried out. I think that it is a 
matter that has to be ju<^ed on the basis of each and every work- 
place. 

Mr. Oilman. Do you think f re is a significant enough problem 
to warrant whatever costs might be involved? Do you think the 
problem is that significant? 

Dr. Schuster. Oiven the fact that we know that, particularly 
among younger people in the 18- to 30-year age group, significant 
number of people who are using illicit drugs, I think each and 
every employer should consider using drug testing in their own 
place of business. 

Mr. Oilman. Thank you. Mr. Weihenmayer? 

Mr. Weihenmayer. I would certainly support it. I would be con- 
cerned that, if any boundaries are ever drawn, they will be drawn 
too narrowly. For example, we talk about physical safety. Then we 
talk about financial safety, and then someone questions, well how 
about the person who is driving a car and runs into somebodj^ and 
kills them because he happens to be using drugs. I don't think you 
can draw any lines within a very well-defined area of concern. 

I think that there are too many situations where in which test- 
ing is warranted. I would also add that> while this is not the point 
of my testimony, certainly if the workplace became more drug free, 
we would affect the demand tremendously. That may be the way in 
which we want to attack the drug problem in conjunction with ef- 
forts made on the supply side. 

Mr. Oilman. Well, I think that this is one of the underlying pur- 
poses of getting to drug testing in the workplaces, as well as the 
safety of fellow workers. 

I don't quite understand the distinction that you draw between 
the new pre-employment testing and the existing. What is the fine 
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line of putting a policy out for new employees of making them get 
tested : What is your total work force in your company? 
Mr. Weihenmayer. 6,500 people. 

Mr. Oilman. So you are testing a very minor number in your 
entire work force. Why the reluctance in going ahead with the re- 
mainaer? If it is such an important aspect with new employees, 
why isn t it important with existing employees? 

Mr. Weihenmayer. It is an important aspect. As a matter of fact, 
we are m some sort of transition toward completing our drug pre- 
vention program. Our management committee, the top 10 people in 
the firm, have indicated that they would set an example by putting ^ 
themselves through this voluntary drug screening. 

Mr. Oilman. A^ain, I don't imderstand that reluctance. So you 
are doing it with new employees. You are giving them a policy. 
You are making them go through the testing. Why do you draw 
that distinction? 

Mr. Weihenmayer. I suppose it is one of pragmatism, a recogni- 
tion that the social and legal environment, frankly, is a little bit 
imclear. 

Mr. OnjviAN. Why is there less of a turmoil in the new employees 
than m the old employees? 

Mr. Weihenmayer. I think, practically speaking, we are in a 
stronger position to test a new employee or a person that wants to 
be an *>mployee, and maybe to reject that person, among other rea- 
sons as well, if he is a drug user. 

Mr. Oilman. Well, are you saying that you would be reluctant if 
you found one of your old tune employees handling these million 
doUars that are using their funds for narcotics, you would be reluc- 
tant to oischarge them? 

Mr, Weihenmayer , v e would certainly— under any fraud sit- 
uation, dismiss the '/s/ee immediately, whether or not the 
person was using dru^^- — - 

Mr. Oilman. Do you think it is unportant to try to find out who 
^TiV^^^i^T^®^ responsibility are involved in that kind of abuse? 

Mr. Weihenmayer. I believe so, but there is a body of opinion 
that if and when that is done, there will be other voices besides the 
compames that will be heard, and I am not speaking just about the 
employees. You mav, frankly, have testimony here today of people 
who will dispute whether or not we have a right to test all of our 
employees. 

I am asking you, sir, and your committee to help us clarify the 
situation so that we can proceed more comfortably in doing what 
we think needs to be done to resolve or address tliis drug problem 
m American industry. 

Mr. Oilman. Well, what I am saying is I don't think you need 
any clarification or any laws to do it. It is something that a compa- 
ny can do by way of a contract with their employees. I would thmk 
that ;you might want to take a look at what you have amongst the 
existing employees, and I would urge all of our private sector in 
any of those areas of responsibility where they have peopl3 in posi- 
tions of responsibility to take a good hard look at what we are con- 
n-onted with. 

Mr. Weihenmayer. I am hoping, frankly, to learn from testimo- 
ny of other people and the exchange that they Lave with the com- 
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mittee, about the general sense of this very critical issue. The 
things that I outlined in the pve-point program are really not all 
that controversial. The controversial thing, I believe, is testing cur- 
rent employees on a random basis. It is not quite so simple as just 
to go ahead and do it. 

Mr. GiLMAN. Just one more question. I know my time is up. 

Mr. Bensinger, as the former administrator of our drug pro- 
grams, any recommendations about what we should be doing that 
we are not doing at the present time, and not just addressing it to 
drugs in the workplace? 

Mr. Bensinger. Well, I think going beyond the issue of drugs in 
the workplace. My sense would be that the resources still concern 
me, particularly those at the State Department level, and I would 
say that in addition that the Government's new initiative, NIDA 
perhaps taking the lead in stimulating and providing fonmis, per- 
haps even giving some certification guidelines to labs should be en- 
couraged. I think that the impact of drugs is going to need to be 
addressed everywhere. We have not done it very well — in schools, 
at home, at work, overseas, even within our own governmental 
units. 

I think you will need a full court press everywhere. But in the 
industry you have got some leverage, and you are going to reach 
120 million people in the workplace who are parents, who need the 
education, who need to reduce — the acceptability of 8 percent is ap- 
palling if that is a good figure, and 8 percent is not uncharacteris- 
tic. It could be 20 percent positive people, and that is dealing with 
drugs, Ben, that are going to get out of the system very quickly, 
cocaine in hours, in its principle metabolite in less than a day and 
a half. So you are not going to pick up because of the testing and 
time sensitivity of the drug, the total drug use of anybody applying 
for a job. 

Now, I think the (Jovemment needs to more, more in its overseas 
efforts, fund its programs not on an annual basis, but over 4 or 5 
years, turn the traffickers' money against themselves and use some 
of the Federal education resources fer more effectively. In the field 
of prevention, I think the NIDA budget is woefully inadequate. 
With its present director, I know a committed individual, I just 
don't think that fighting a $100 billion problem with available 
funds in prevention will do the job. 

I think having forums is great. They may have to do more with 
FDA in Bomi\ oversight. 

Mr. GiLMA>T. And one quick question — thank you, Mr. Ben- 
singer — to Dr. Schuster. What are you doing to try to encourage 
more education out there amongst our young people? 

Dr. Schuster. First of all, we have the national cleariiighouse 
which provides a variety of materials to treatment personnel and 
the school systems. 

Mr. GiLMAN. But besides the literature, what are you doing that 
encourages States to do more about drug education. We are ap- 
palled to find how few States have any mandatory educational pro- 
grams. 

Dr. Schuster. NIDA's primary responsibility in this area, at the 
present time, is to provide information to those people who seek it 
from us. 
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Mr. Oilman. Do you have any responsibUity that encourages 
States to do more by way of education? 

Dr. Schuster. We certainly are in contact with all of the State 
agency people who are involved in the area of drugs. 

Mr. Oilman. Are they doing enough? 

Dr. Schuster. No. 

Mr. Oilman. What are we doing to encourage more? 

Dr. Schuster. We are a resource for providing them with infor- 
mation. We also hold workshops for the State drug abuse agencies 
so they can ^et the most up-to-date information to Spense 
throughout their States. In addition, we are working on developing 
jomt efforts with the Department of Education targeted at school- 
age youngsters. 

Mr. Oilman. I yield to the chairman. 

The Chairman. Thank you, Mr. Oilman. 

Dr. Schuster, we are not here to embarrass you, but your agency 
is dmng absolutely nothing, and to say that you are working with 
the Department of Education means that you are doing less. We 
have had hearings throughout these United States. We have talked 
with city and State officials. They have no curriculum, no program, 
and the best that we can come up with as an oversight committee 
IS that your agency and some others may from time to time invite 
people to attend on a volunteer basis a conference or two in Wash- 
mgton. So I know that you can't be proud of your agency's record 
or lack of it, and certainly you are not responsible, but we don't 
want you to be trying to be creative and thinking of things that 
you would like to be doing, because we have already checked it out. 

Dr. Schuster. I would say to you, sir, that I think the drug prob- 
lem IS becommg increasingly recognized. 

The Cjiairman. Dr. Schuster, don't do this to your profession. 
Ttus epidemic has been going on for two decades. 

Dr. Schuster. Absolutely. 

The Chairman. And it doesn't help us all as partners in govern- 
ment to say that your agency, the National Institute of Drug 
Abuse, IS recognizing the problem. 

Dr. Schuster. No, sir. I said that in my brief sojourn here in 
Goverrunent, which has only been the past few months, every- 
where I go— to the Department of Justice, the other departments— 
everyone is now talking about demand reduction. Everyone gener- 
ally acknowledges that supply reduction is not the complete answer 
to this problem by any means. 

The Chairman. Dr. Schuster, when the Drug Enforcement Ad- 
mmistration and the Justice Department is talking about demand 
reduction, then you know this is the last game we have in town. I 
mean it ^ tragic that they have to do it, but it would be helpful if 
you could send to this committee what you think could be done, or 
what you would want to be done, or where the Congress should be 
movmg. But if the law and order people are saying they can't do 
^j?^^' ^ Department are not doing anything, then 
certainly when it comes to reducing demand, and you are saying 
that they are looking at it as a possible area to get involved in 

Dr. Schuster. Actually there are numerous programs now 
within the Department of Justice, within the FBI and many of the 
agencies 
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Mr. Oilman. If I might interrupt, Dr. Schuster, it is not Justice 
that has to educate our young people. Yes, they have some worth- 
while programs going out into some of the schools periodically, and 
some of the sports people do it, but that is not a national educa- 
tional program. What we are concerned about — when I go to my 
own State and find the Commissioner of Education reportmg to us 
that out of a $6 billion State education budget, last year they devot- 
ed only $140,000 to all the liealth programs, including alcohol, in- 
cluding sex education, including narcotics. Tkia year they raised it 
to the grandiose simi of $170,000 out of a $6 billion budget. 

Something is radically wrong when you have a major problem, 
and our enforcement people tell us that if we don't get to the 
youngsters by the time they reach their sixth and seventh grade, 
forget about them. What are we doing at a national level to encour- 
age, to mandate that kind of education? 

We have a measure in, joined with our Chairman, Mr. Rangel, 
and a number of members on this committee in providing close to 
$1 billion additional funds as seed money to the States to try to en- 
courage them to move further. What is your agency doing to try to 
do just that very thing, to encourage greater education nationwide, 
not just making literature available. 

Dr. Schuster. Well, sir, I would say that activities certamly in 
the area of prevention services are limited. You must xmderstand 
that this is not even a budgetary item at NIDA. It is mandated pri- 
marily as a research organization — to gather knowledge and to pro- 
vide this knowledge for the use of others. I would welcome the op- 
portunity to engage in more active prevention types of activities. 

One of the thiixgs I would point out 

Mr. Oilman. But, Dr. Schuster, if I might interrupt, you said you 
would meet with the education commissioner. What do you do in 
these meetings? How do you work together? You say there is some 
sort of a relationship. 

Dr. Schuster. No, I said we are about to establish this type of a 
relationship. We are concerned — I am personally concerned as the 
new Director at NIDA--with getting a better picture of the govern- 
mental programs in the area of prevention. As I mentioned to ^ou, 
everywhere I go individuals are talking about demand reduction, 
and, I, as yet do not have a clear picture of the total package that 
the Government is involved in. 

Mr. Oilman. Well, I would hope that now that vou recognize that 
there is that problem and are hearing so much about it as we have 
been hearing about it for years, that you would work closer togeth- 
er with the education commissioner and try to evolve a nationwide 
program on education. There isn't a mandate out there. There isn't 
an awareness of the need to do that amarently. 

The Chairman. Mr. Ouarini. I fEol to understand the gentle- 
man's recommendation. If there is no programs from the Depart- 
ment of Education, and he is doing all of the research, and he has 
no way to put it out, what in God's heavens— he has got to share it 
with the Secretary of Education. 

Mr. On^MAN. We hope that some program would be evolved that 
could be 

The Chairman. Well, we would have to get a third agency in- 
volved. 
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Dr. Schuster. No, sir, that information does go to the Depart- 
ment of Education. 

The Chairman. But they don't do anything with it. Dr. Schuster. 
So I am saying we have to fmd some third agency, because all their 
research is someplace in Washington. It is not in my district. 

Mr. GuARTNi. Thank you, Mr. Chairman. 

Doctor, this comes down to how you perceive your role, how you 
perceive the responsibilities of the National Institute on Drug 
Abuse. Do you feel that you have an educational role that you 
should be involved in the thrust forward and go into the States and 
bemg active? Is that what you think your mission is? 

Dr. Schuster. As I pointed out in the beginning, the National In- 
stitute on Drug Abuse, as you are weU aware, at one time was re- 
sponsible for treatment, prevention and a variety of areas, the total 
package in terms of the area of drug abuse. Since implementation 
of the block grant, NIDA's primary mission has become one of 
funding research in such areas as developing new treatment modal- 
ities for those who are already dependent upon drugs, as well 
research into new techniques for prevention. 

Mr. GuARiNi. So you have become a research institute? 

Dr. Schuster. Primarily. 

Mr. GuARiNi. So you don't view yourself as having an education- 
al role. 

Dr. Schuster. No, I would not say that. Research is not an end 
in and of itself. I think our primary purpose is to be able to provide 
the data that is needed by the public, by treatment people, by 
people m prevention based upon the scientific research which we 
carry out. 

Mr. GuARiNi. Now, do you have an adequate budget to do the job 
that you think you have the responsibility to do? 

Dr. Schuster. You are talking now about research? 

Mr. GuARiNi. About N!DA as you conceive your job. Has the 
Gramm-Rudman cut back on your funds? Have you gotten the 
funds that you expect? Can you do adequately the job with your 
budget as it is so structured? 

Dr. Schuster. It is obviously true that we could conduct more re- 
search and we might move more rapidly with additional funding. I 
think that probably the area in which we have been most criticized 
IS m the area of the prevention clearing house and the educational 
aspects of our program, because the Gramm-Rudman did dispropor- 
tionately affect that. That is simply because those funds come out 
of our operating budget, and some of those costs are fixed. 

Dr. GuARiNi. So that Gramm-Rudman has crippled your efforts 
to a certain extent. 

Mr. Schuster. I would not say it has crippled them, but it cer- 
tamly has curtailed them. 

Mr. GuARiNi. It has curtailed your efforts. 

Mr. Schuster. Yes. 

Mr. GuARiNi. Thank you. 

Mr. Weihenmayer, if you had your druthers, would you test ev- 
erybody m the workplace periodically rather than at random when 
there is a cause? 
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Mr. Weihenmayer. I believe that the only way that you are ef- 
fectively going to make a big dent in the drug problem m industry 
is by periodically testing all employees in industry. 

Mr. GuARiNi. And would that be regardless of the job or regard- 
less if they were a clerk in the file department, or whether they 
were a manager of funds that made a responsible decision? 

Mr. Weihenmayer. In our industry, we would have a hard time 
finding individuals who could not in some way impact on the ma- 
nipulation of an account. 

Mr. GuARiNi. Down to the point of the people who sweep the 
floors in the building? 

Mr. Weihenmayer. Certainly you could contrive a situation 
where someone who does that job has a drug problem, needs 
money, and is sifting through drawers to find account information 
on which they tske action. You could contrive any sort of situation 
like that. I thiidt the answer is that rather than argue about — 
which is what would happen if you said you were going to do four- 
fifths of the work force — rather than argue about where that line 
is going to be drawn, you just say that testing is unfortunately a 
necessary evil. 

I am not advocating it as something that is positive and good and 
welcomed, but I think it is something that we need to do. 

Mr. GuARiNi. So what you would do, then, is test everybody in 
every industry in the workplace as a matter of serving the public 
interest. 

Mr. Weihenmayer. I would only ask that industries have the sit- 
uation clarified so that, if we choose to test in our company or in 
our industry, we feel comfortable in making the decision, that we 
are on the right legal path and on a sound footing. I don't believe 
we ought to mandate testing all employees on a national basis. I 
think companies should feel, though, that they are on solid ground 
to take the actions which they deem necessary to keep their drug 
environments free. 

Mr. GuARiNi. How do you handle confidentiality in your compa- 
ny? 

Mr. Weihenmayer. Two confidentialities which are important: 
regarding the Employee Assistance Program, which employees 
refer themselves to, we really never get any information from tl ^ 
EAP as far as which employee has self-referred themselves to th'v , 
organization for help. We, honestly, legitimately do not get the per- 
son's name. We pay the bill, but based on a number, and we don't 
know the situation. 

In terms of the drug testing, the testing information is held in a 
separate file. It is only in one office that is administered by two 
people. We do not keep all the actual reports, but do keep the 
report that the lab makes just on a yea or nay. It does not go into 
the departments. 

Mr. GuARiNi. So the employee is protected in a confidential 
manner. 

Mr. Weihenmayer. Well, I did tell you that if we hire an employ- 
ee who tested positive and we have done that in a few cases — 
before we do hire that person, there has been a discussion with the 
supervisor, because we feel that the supervisor deserves to know 
that we have taken the step of hiring somebody who tested posi- 
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^^^^^ acknowledgement. This person indicat- 
ed that his use was social and infrequent. He also indicated that he 
IS prepared to discontinue his drug use. 

On that basis and the basis that we will test him over the next 
months on a random basis, we feel comfortable in moving ahead in 
conjunction with the supervisor. cui^au m 

Mr. GuARiNi. Would that be limited to maryuana, or would you 
also take that discretionary step if you were dealing with heroine 
or cocaine;' 

• Mr. Weihenmayer. We haven't hired anyone that has used hero- 
ine. We have hired some people that claim social, infrequent and 
casual use of cocame or a one, two or three-time basis, and we just 
happen to cateh them. Certainly marijuana and cocaine are the 
issues with which we primarily are dealing. We have hired people 
you °" ^^'^^ ^ indicated to 

Mr. GuAKiNi. Thank you. 

The Chairman. Mr. Clay Shaw. 

Let me say. Dr. Schuster, that I apologise to you personally for 
my outburet. It was certainly not directed ;:it you personally, but an 
unfortunate outburst of frustration. 

Mr. Schuster. I appreciate that. 

The Chairman. Mr. Shaw. 

Mr. Shaw. Thank you, Mr. Chairman. 

To follow up on the gentleman from New Jersey, in my particu- 
lar office I made it known that confidentiality r/as of paramount 
importance. I tlunk to conduct drug testing in any other way would 
indeed be an mftingement upon employees' rights, and those rights 
1 certainly hold sacred and wouldn't interfere with at all. The way 
it was handled m my office was that each of the staff members had 
an appointment to go over to Dr. Carey's office, at which time a 
representative from the lab was present. 

They were given separate appointments. It wasn't a question of 
eyeijone Immg up with a specimen bottle. It was done with com- 
plete dignity. I dont thmk anybody was embarrassed or unhappy 
about the way the test was handled, and the results were made 
available only to me. I felt very strongly about that, and I think for 
dividxiak done otherwise would have interfered with rights in- 

Mr. Weihenmayer, I would like to compliment you and your com- 
pany on your statement and what you are doing. I do believe, how- 
ever, that some type of random testing of current employees is per- 
haps called for so that everyone is on the same footing so that you 
dont have two classes of employees. I think that obviously that 
policy can be brought mto effect over a long period of time so no 
one is gettmg ambushed. But I think just the pre sence of the threat 
free ^ *° ^^^^ keeps your employees drug 

Obviously, you are not out to cateh them. You don't want to 
cateh them. 

Mr. Weihenmayer. Right. 

Mr. Shaw. You just want them to stay off the illegal substances. 
Mr. Weihenmayer. If I could just ask sir, if you know of any 
companies that have introduced random testing which has gone 
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completely unchallenged by one body or another. It seems the 
social and legal environment is unclear at this point. 

Mr. Shaw. Well, it is untested. It is a new environment that we 
are in. I think some of the railroad workers have tested it. I believe 
that Union Pacific has already gone through the courts with it, and 
from the information that I have, their accident rate is down some 
70 percent as a result of that. One error with switch can cause a lot 
of damage to property and life. 

Mr. Bensinger. CJongressman Shaw, the company that has em- 
barked upon that is Southern Pacific, and they have a dramatic re- 
duction in accidents, injuries, absenteeism. The oil riggers off shore 
have also done periodic, unannounced testing. A number of compa- 
nies have been doing it in specialized situations. 

Generally, in the oil rigging situation there have not been ched- 
lenges, and some of the other industrial settings grievances have 
been filed, but I do believe that random, unannounced, periodic 
testing is perhaps the best deterrent to reduce and drive down drug 
use in industry or for that matter, in the military, and that an em- 
ployer in looking at the 1970 OSHA regulations which require to 
provide a safe environment has a responsibility to protect all the 
other workers as well as the individual who may be concerned with 
the test. Their privacy rights are at issue here. 

I think that the testing for the protection of the workforce in 
general for individual employees and for the public needs to be in- 
terpreted broadly, and will, as it works its way through the courts. 
We are seeing more arbitrators in the court look upon the safety of 
the workplace as really the single most important criteria. 

Mr. Shaw. I have seen a common thread go through the testimo- 
ny today, and that has been making it very clear that you are not 
out fx> catch anybody, but that upon finding the presence of drugs, 
the chance of rehabilitation and not an intermediate firing is the 
accepted procedure. Am I correct on that? 

Mr. Weihenmayer. That's correct. I would like to point out an 
irony in the whole thing. If you, let's say, run an airline and there 
is an accident, and the accicient was a drug-caused type accident, I 
am sure that there would be a great deal of public opinion, if not 
legal opinion, that the airline or we as an investment house would 
be liable for the lackadaisical precautions which we took in ensur- 
ing that our environment was proper fci imancial safety or physi- 
cal safety. 

On the other hand, frankly, industry t.'e .Is constrained, principal- 
ly because this legal environment has not clarified itself, con- 
strained from taking the action that peopis^j if an accident happens, 
say that we should have t^en. So I think that we are caught 
either way. 

Mr. Shaw. Well, I think it is important note— I think that re- 
habilitation, on-the-job rehabilitation might- very well be proper in 
your particular industry. I wonld hope that with regard to an air 
traffic controller that they would be taken of^ the line immediately 
until their rehabilitation wag complete an^ r rtified, and an airline 
pilot. 

Mr. Bensinger. Mr. Shaw, i think in ' iustry, at least with the 
companies we have work>^ii wr'th issociations, if someone 

shows up positive for a drug ie^it, \hx^y are not in a position, really. 
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Si^^^'^^A^S ^signment until they test negative and have com- 
flJli^i^f^'^^^l^^ employer can't, in today's society, run 
the liabdity of doing nothing, and with 22 milUon marijuana users 
b million cocame users, and anywhere from 10 to 20 percent of the 

r/i^ff/^-T"^ 2\ a proactive pro- 

gram is domg nothmg, and I think causing a sapping of our produc- 

scrib^ed^iSr""^ accidents and injuries that have b^n de- 
Mr. Shaw. I have been told my time has expired. I would like to 
pursue that at another time, and I think the question of Uability of 
doing nothmg, could possibly not only lead to actual, but perhaps 
punitive damages in some instances. hc"«ipb 
By the way, Peter, you look very comfortable back before our 
committee. 
Mr. Bensinger. Thank you. 
The Chairman. Mr. Oxley. 

Mr. Oxley. Thank you, Mr. Chairman. Mr. Bensinger, you may 
have been nresent when I talked about a situation that ekisted ii 
tht S^Vf g7 ^^^i which was written up in 

«;n^= Street Journal. But the interesting thing about that situa- 
tion was that General Motors determined that they had a real 
problem with not only using drugs on the premises of the plant, a 
rather large plant that employs over 3,000 people, but also the sale 
°l "i.ose drugs, and as a result they met with the county prosecutor 
?fn?fKr?v,^i!f°^^' ^Bs the county prosecutor's ^etermina- 

Sn^tS ^ -^^y. ^ the on site problem on the 

worksite was to brmg in undercover security officers, have them 
employees, which of course they did, and as a result it in- 

w ^ ^ number of arrests on the premises. 

We axe told it at least slowed down if not arrested totally, the 
sale of drugs on the premises of the plant. Is that. No. 1, an effec- 
tive means not necessanlv excluding anything else, but simply an 
fSf ^'''^.1°'^^. that. It may not be necessarily effective in 

this gentleman s busmess on Wall Street, but it is proven to be ef- 
fective m my estimation in an industrial plant-type of situation. 

'^"^^^ background as the DEA Administrator, 

would you care to comment on that? 

Mr. Bensinger. Yes, I think the undercover investigative re- 
source should be considered and used in private industry when ap- 
propriate. I thmk companies that go to the extent of providing edu- 
cation for their employees, the availability of an employee assist- 
ance progr^, traonrng of supervisors, which GM has had an excel- 

I^^o/^5!J^*"''^*"' «t"l it has got a drug problem, 

must address it and the utilization of undercover investigators or 

port^t^tooS *° "® appropriate, helpful and im- 

We advise clients to consider them in situations where there does 
appear to be a continuing problem despite education, availabUity of 
t.AP. You are not always going to have a visible for cause informa- 
tion on testmg, so I would say an undercover investigation such as 
v^.vl mounted was appropriate and would have the net impact of re- 
diKmg drug s^es and brmging drugs on to company property. 

Mr. Oxley. Is it your advice when you are asked by your clients 
to involve local law enforcement initially? 
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Mr. Bensinger. Yes, at any time there is going to be an under- 
cover investigation, our advice is to contact local law enforcement. 
The company has the option of reaching out for perhaps a private 
investigative firm, perhaps resources from the State or local law 
elfiforcement agency itself. But where companies can get into diffi- 
culty is to try to keep within their own jurisdictions the violations 
of the law, and any drugs found on a company's property, the com- 
pany personnel director and safety director don t have an option. 
They must call the police and turn that suspected material over to 
them. 

So, undercover investigations are only effective with the coopera- 
tion of State and local police and prosecutive units. 

Mr. OxLEY. We had some testimony when we were in San Diego 
that there had been imdercover officers used in school, which was 
fascinating to me in that you could get an officer that would at 
least be in his twenties to somehow be able to pose as a senior high 
school student and were very effective in excluding a lot of drugs 
and making a lot of apprehensions as a result of that effort. 

So, it appears that that type of activity is not only going on in 
the workplace where there is suspected drug activities, but in the 
schools as well. 

I would like to ask you gentlemen one farther question. I can 
make a read distinction between someone who is preemployment 
tested; that is, they are competing for a job and so whether they 
are indeed using drugs or not becomes a significant factor in 
whether they are going to be employed. I can make a simificant 
difference, or at least see a significant difference between that kind 
of person and someone who is currently employed, where there is 
no suspicion, no probable cause, if you will, to think that that indi- 
vidual is somehow abusing drugs. 

Now, for example, in my office I have no reason to think that 
any of my employees are abusing or using drugs in any way. It just 
appears to me that — and I may differ in that situation from my 
friend from Florida. It seems that I have some problem to without 
probable cause to ask my employees to imdergo drug testing. I 
would not necessarily be opposed to it for new hires, but it seems to 
me that those employees do have certain rights that they have as 
employees. 

I would be curious as to all of ^our different opinions on that if 
they are in fact different. Mr. Weihenmayer. 

Mr. Weihenmayer. I share your concern. I do differentiate be- 
tween the two, and I believe we have a more difficult problem with 
the current employee, and that's why we have not instituted point 
6 of our program. For example, it is possible that some people 
would argue that someone utilizing drugs is net job impaired. 

Now, that doesn't mean, given our kind of industry, that we 
want to sit around waiting for that person to have a financial obli- 
gation that they can*t handle and which leads them to steal from 
us; before we recognize it. So we would like to take action in ad- 
vance. 

You may also have a pilot who can fly and who smokes marijua- 
na all the time, and who can fly and not have an accident, until he 
finally has one, and then it is too late. I do share your concern, 
though. 
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v,«T^f ^ ^ T' ^ layman's term, it has been explained to me If I 
have a private house, my house, and someone comes to my SSse I 
can say, I would hke you not to smoke. Now, smoking is^ot S^l 
I just don't want you to smoke. It is my house, and ^ tonsil it 
doesn't violate some law, can't I determine who comes S S^hc^se 
v,nifi r ^ ^U^^}^ company, can't I determine who coiSs Si my 
house to work? Are we violating some law if we frSSdv Tel^t 
Snnn^t f " * V«e,drugs? I would like to ThiiJk^ a S olS 
SyniTu^M:'^ ^ *^^*' - - BOiSe- 

S"' f^^"^^/' ^0 you have any remarks on that? 

Dr. Schuster. I would simply say the utmost concern is that 
whatever policy evolves, it should be stated clearly in wriSie bv 
the company, and that suitable provisions be made f?r the c4si^ 
?uC«K °^i^f^^ positive. I also would like to emplSsi^ that rj 
suits should always be confirmed, as Mr. Bensinger has said with 
s'SS^lrltXSve^ ^^-^"^^y that po^sK 

is ^ Congressman 'Jxley, I think that fitness for duty 

IS a criteria of employment for everyone, and in the absence of a 
behavioral observation, probable cause or a Tnedal reSnn «n 
mtermittent or random testing program couldV ^^pfenSby^ 
company, a private employer, with notice and with a soundexnla 

drug use, and to recognize that it is a disease of denial in which the 
deterrent effect of a possible test will be signific^t 
nlaiX'i^f^f" ^P^" the parameters, as Dr. Schuster, as ex- 
cl^ienerSlJ^f^^^^'^'f-? u ^ ^^''^iT ^ kinds li 

Ih^J^^I: ^ "^""^^ ^^''®' ''^t^^r than an automatic dis- 

^i^fSyZfo^'s^tr^"" ^ "^^^^^ 

tinJ'n^^t ^!f* ^'^'^ "'^^ ^tem i forgot to mention on your other ques- 
tion on undercover mvestigation. I think when compaiS under- 
take them. It is essential that when they talk with theT^ ^ifce 
^d prosecutors they say when the arrests arrgSinJ to^ dSvS 
nlL?-^''^ f .^k""* announcement so that the cofp^tion ^d the 
mit ative of the company is in the forefront of the news not eieht 

about It, and that the company's initiative, its participation in the 

Mr. OxLEY. Thank vou, gentlemen. 

usTf Z^T^- ^ P^^l' and you will be hearing from 

^«nv ^of^t together in a more informal settSg 

I?y^leaS™y Sv?^ ^-' S^h-ter, and we w^^SSfe 

Chte'"^e1?honefT"^^^^ 

L^naries Jii. Weithoner, Associate Administrator, Human Resnnrrp 
SHeT minSlfn^.^^^^^^^ Administration C^n ThZe! 
SK^lit^^MSnTy' "^^^^^' W-^"^^ 
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By unanimous consent, the entire statements that you have will 
be entered mto the record, and we ask you to restrict your oral tes- 
timony to 5 minutes so that the committee will have time to in- 
quire. As most of you know, we are running 1 hour behind time, 
and we want to make certcdn that we have time for the next panel. 

Mr. Riley. 

TESTIMONY OF JOHN H. RILEY, ADMINISTRATOR, FEDERAL 
RAILROAD ADMINISTRATION 

Mr. Riley. Thank you, Mr. Chairman, and I appreciate the op- 
portimity to share the experiences that we have had in dealiiig 
with what , was imquestionably for me the toughest public policy 
issue I have had to deal with as Administrator, and I have to re- 
flect, having lived with this now for a few years myself, admiration 
for the careful and methodical way that this committee has gone 
about studying the same problems. 

Now, we frankly have no way to tell you with certainty how far 
substance abuse has permeated the railroad workplace. Until the 
issuance of our rule approximately 60 days ago, we had no author- 
ity to do postaccident testing, and the railroad industry did not 
have clear authority to do discretionary testing because of a deci- 
sion of the Railway Adjustment Board. 

We could find out ynth certainty only when there was a fatality 
and we were lucky Enough to get an autopsy report or where a 
crew happened to cohsent to testing. But even with these limita- 
tions, we know that over the most recent 10-year period there were 
at least 48 accidents 'in which alcohol or drug use was a causative 
factor. We know that those accidents involved 37 fatalities, 80 non- 
fatal injuries, and more than $34 miiiion in damage. We also know 
that of the 136 autopsies performed over the most recent 7-year 
period, 16 percent reflected significant levels of alcohol or drugs in 
the bloodstream. 

Now, behind these numbers is the potential for a truly cata- 
strophic accident, which we recognize because of the nature of our 
industry, and you really don't have to look any faither than the 
Livingston accident in 1982 for a hazardous material train that 
forced the evacuation of an entire community to see what could 
happen. 

We reached the point last year when alcohol and drug use to- 
gether represented one of the largest, if not the largest cause of 
employee fatalities, and that is why we had to act. Over 16 months, 
we went around the country and held eight field hearings. We did 
that so we could hear from midlevel corporate management and 
line workers in the labor unions, people who don't always get their 
views expressed in Washington by the representatives of either 
group, and we consulted with NIDA, talked to many of the wit- 
nesses here today and developed some conclusions from those hear- 
ings, and I want to share them with the committee. 

The first is that the railroad industry — our problem of substance 
abuse is no worse and probably no better than any other basic in- 
dustry. It is a societal problem. We have to deal with it because we 
are in society, but we have a different exposure than many other 
iiyuries. Unlike the lawyer, unlike the accountant, the railroad en- 
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Snvi^ virtuaUy an unlimited capacity to injure or kiU fellow 
employees passengers or anyone unfortunate to live close enough 
to a hazardous material train. And it is that difference in exoosule 
that shaped tne context of the rule we issued in Fehml^. ^ ^ 

nuWio «nH fv,P'*'^r^u°'' First, is our beUef that the 

Pn«7lp7l^ P,Hblic has to be viewed as innocent-is absolutely 
^??^fh« ifi^,*"''' I""" consequences of alcohol and dnig 
^nuJ^^Af^^^^""^- ^o^**' i* is premised on a recognition tlmt 
alcohol and drug use are both intensely human proffims often 
^ptoms of other problems, and to be effective, a llo JrZ-^ l 

because it is more thaii a Vuli-has to eo 

coSeW*h2'to^l^n id^^ificatioi! 
counseung has to give an employee a place to go when they have 

fhey^hSfe^goUt^'* ^ whXVheyiSfow 

a Jje^?fi*t^lu^^^^ ^ ^ °f opi^on that 

soSethS thl^^J'^^f^'^A necessary partners. Each does 
o^^nrSfnfio^ can t do. A rule can detect and deter, in the 
^ «f fif ^ondependent user, and it can get a problem employee 
out of the workplace, but a rule cannot create a peer envSSnment 
imnln'trP*'''^ ^ creatTa pi ™oT Si 

nSii/^, ^ ^^f^^ °/ ^htile we spent 16 months pS 

panng our rule, we worked with the Union Pacmc and otheTcS 

ISpSii^^tho?e?SnS^?w"' ^ ?^*r^ prSSl^'St 
OperatiS^RS Block^^^ ^ P"'^^ '^^^ 

ovi- 2 ffmi^tt^ Nation's railroads now use it. We educated 
?nt!fn5'fn^^^® f^?"^^®""®,^* labor officials last year. We 
mtend to do about the same this year. I think we now do ^6^^ 
comprehensive program in the railroad inSyTlnd Y tWiA it 5 
havmg some effect. While these figures pSbly overstate the 
5nS'7^ average nearly five fatal Occidents a year^or fi^racS 
the v^i^wJl^^''^ clearly 'ii^pliited Si 

shil-lSiSSi^ftheSl^ '^^^ ^^"^ ^ 

ratiSn r«fm S?^ ""^^ ^ ' V^^'^^ ^ some cases investi- 
^'fi J i? ^*"l on. There is luck involved there We haven't 

solved the problem, but I do believe we have be^n to change S- 
tudes and changing attitudes is the key to Sng the^roblem 
SLter^iS."^' provisions.^Let me ve|. ^tiM^^. 
wTfJ^^^^ consumption of alcohol or drugs in the workplace 
Sir?5he r«^S«r. ^ ''T''^ ^•'^"^^ ™Pa^- Second, we rS 
Sre^nS nf ^ J"^^ ""S*"^ ^ accident ai to the 

hl J^^ l^ ^^°^°} ^r^^ and report the data to us. Third, we 
?ho rrfnli^^ m^idatory posta^cident testing in about 1 50 of 
the most serious accidents premised on the recognition that we 

we wiu reevaluate that number every year to determine wh^fhpr 
we have gone too far or not far enough. ^e^rmine whether 

Now, we could have stopped here because those were the NTSR 

tTeTe^'oflErSfl* ^ ^r'' tSS'pSions K 

L twofSd ThP fi^f '^'^^^^ the heart of the problem 

IS twotold. The fact that the railroad industry did not have a clear 
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right to test, and thus had no way to determine with certainty 
when their niles had been violated, end when you don't have that 
right to determine with certainty when a rule has been violated, 
management becomes hesitant to act even where there is a clear 
problem in the workplace, because it becomes one man's word 
against another. It goes to a grievance proceeding, and these things 
tend to be compromised out at the end of the year. That hesitancy 
to act undermined our program. 

Second, there was no meaningful incentive for employees with 
problems to step forward and seek help prior the time that they 
became involved in an accident. The only sanction is firing, and an 
employee is not going to step forward and seek help, nor are em- 
ployees going to refer one another. We had to address those, so we 
added three other provisions to the rule. 

First, mandatory preemplo3mient drug screening for the railroad 
industry. We have a slightly older age profile than most other basic 
industries, and I think our drug problem is less severe. We hope to 
keep it that way, and preemployment drug screening is now in 
effect on all railroads. Second, we granted the industry reasonable 
cause testing authority, and we define reasonable cause very care- 
fully in the rule, and they can now, in fact, test for reasonable 
cause. 

It is a threefold definition. One are the types of things that a rea- 
sonable person upon observation would correlate to a violation. The 
second is a variety of accidents that are keyed to human perform- 
ance, and, third, violation of safety rules, even when they don't 
result in an accident when those rules are keyed to human per- 
formance. Finally, we incorporated a provision we call bypass in 
the rule, and I view it as preventive maintenance. 

What it says is that an employee who comes foiward voluntarily 
and says, "I ve got a problem, can bypass discipline, and after 
treatment can get back to his job without loss of seniority, and the 
purpose there is to give an employee the opportunity to come for- 
ward and an incentive to come forward and to break what some 
have c^ed the conspiracy of silence that I don't think is a conspir- 
acy. It is human nature. 

If the only sanction is going to be firing, you are rarely going to 
have a fellow employee no matter how concerned he is about his 
life turn in another employee. But if that employee, on a referral, 
is covered by a bypass rule, the incentive is at least to some degree 
restored. It is a onetime right. It can't be elected while the employ- 
ee is on duty or impaired, so it can't be used to beat discipline. 
Testing and bypass interplay; they work together. It would be very 
little incentive for a person to elect bypass today other than a de- 
velopment in their personal life because up until the time cur rule 
went into play, it was fairly clear that you weren't going to get 
caught in the railroad environrfaent. 

Today I think railroad employees are recognmng that if they vio- 
late the rule, they are goLig to get caught. I think the rule, in sum- 
mary, Mr. Chairman, and the volunta^ program together, togeth- 
er, is going to save lives in both a qualitative and and quantitative 
sen^e. More people will live, but the real goal of this thing is to get 
people into the bypass program so you cannot only keep the em- 
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nnie prepared statement of Mr. Riley appears on p. 118 1 
Jlie^CHAiRMAN. Mr. Taylor from the &ar R^lai^ry Com- 
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nl^fJ"^"^^- 9^^rman and members of the committee I am 
hS %^^^rl^ Nuclear Regulatory ComSonlt tS 
nearmg. The NRC has recognized drug abuse to be a sacit^f^] 
cal, and most importantly, a potentij sS probJm at^h^ ntS" 

proble^g^vo'j he^^^^^^ ^"'^ Kr?rvet2' ofihe 

proDiem that you heard about this morning, we duly recoen'ae fhnf 

plant personnel. This initiative which we ^the fitn^^r^Zfv 

cTSrXSpStLK-^^"^.^^ '^-'^^ SS^erdal'nu" 
ri^rfw^ ^ estabhsh and unplement procedures to cive us 
reasonable assurance and the pubUc reasonable a^ur^ceth^rnA? 

"^"l^e^ZT^ ^''l"". ^ reTctirSrsyste^S 
be^under the influence of drugs or alcohol or otherwise unfit ?or 

on^h2'SdSiakii^?vj°'' "^^^ the Ck)mmission's final deUberations 
manShS ffSfi Jl""'^^^^ "l'^'^*'^' ^ ^ alternative to NRC 

Mexsi; tra£ior.^a 

b" an inHii^tA;!n^o,,^ V- u ° °f mdustry was proposed 

cfeaTmSl^S""^^^^^ represents every utility called th^Nu- 
ci^ utmty Management and Resources Ck)mmittee FNUMARri 
This group proposed that the industry dev3S a^oiprel^S 

firt fi fo^r'^JTv In Th S^en^laJ . pe'Snel afe S 

fnfl if M ^^^-^^ addition, the mdustry proposed that the Insti- 

to Zmof^^,if/^^'^^^ i"'*'^*'^ organization formed in 1981 

l^»f ™>; tS?™/ "'f'' f This was oublishej ta 
August 1986. This document was shared with the Mc staff aS 
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frankly covers many of the areas that you have heard discussed 
this momiiig. _ 

First of all, it encourages a strong company policy regardmg pre- 
vention of drugs in the environment. It encourages behavioral ob- 
servation and training for supervisors. It urges coordmations with 
unions and law enforcement officials, chemical testing as neces- 
sary, and just as important. Employee Assistance Programs where 
people turn themselves in for substance abuse. , . , ^. , , 

INPO in the meantime developed criteria by which they would 
evaluate what the industry is doing. We have worked with the 
Commission on a policy statement. That policy statement is expected 
to be submitted to the Commission very shortly for final approval. 
The policy statement affirms the Commission's position that persons 
with access to nuclear safety systems at operating nuclear power 
plants shall not be under the influence of any substance, leg^ or 
illegal, which adversely affects their ability to perform their duty. 

It establishes the Commission's objectives of a drug-free environ- 
ment at operating nuclear powerplants. The commisfiion s decision 
to defer implementation of this formal rule in recognition of what 
the mdustry has been doing, and in recognition of the work done 
under EEI, is on the basis of performance in the nuclear mdustry. 
The Commission intends, when it ^lublishes its final policy state- 
ment, which we expect shortly, that over an 18-month period, and 
this is very clearly understood and stated, that the Commission will 
evaluate the effectiveness of thid industry-wide progi-am. In fact we 
expect to overview, from the NRC staff, the evaluations on a peri- 
odic basis conducted by INPO, and we also expect, iismg a small 
group of trained staff, to conduct direct inspections at operatmg 
nuclear power plants on a random sample basis. 

Within the NRC staff, as a Government agency, the staff execu- 
tive director is in the process of developing a policy for NRC em- 
ployees, especially directed to NRC employees who are stationed m 
nuclear powerplants— those are resident inspectors— or those who 
frequently visit licensed facilities and who may have access to 
safety systems. _ ... 

In summary, Mr. Chairman, the NRC and the Commission is 
encouraged at this time that the nuclear industry has and is taking 
initiatives to deal with the problem of drug abuse at nuclear power- 

Slants. The goal of the industry and the Commission is to establish a 
rug-free environment in this important workplace. 
Mr. Chairman, that is a summary of my testimony. 
[The prepared statement of Mr. Taylor appears on p. 126.] 
The Chairman. Thank you very much. Mr. Weithonor, the Asso- 
ciate Administrator for the Human Resource Management, the 
FAA. 

TESTIMONY OF CHARLES E. WEITHONER, ASSOCIATE 
ADMINISTRATOR, FEDERAL AVIATION ADMINISTRATION 
Mr. Wetthoner. Thank you, Mr. Chairman, for the opportunity 
to appear before the subcommittee. 

In the light of the critical safety responsibilities which are placed 
on the FAA, we concluded last year that we needed to consider the 
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actions we should start to insure that the use of illicit drugs by an 
FAA employee did not jeopardize the safety of the traveling public. 
Although we have no reason to believe that illegal drug Tise is 
widespread within the agency, and in fact we are convinced it is 
not, we believe we have a special obligation because of our safety 
role to absolutely prohibit the use of illegal drugs by our safety em- 
ployees whether such drug use is during their off-duty hours or 
not. V/e believe the traveling public shares in that judgment. 

/-dministratur Engen announced an agency policy on substance 
abuse last August. That comprehensive policy, although strict, is 
essentially remedial in nature. It was formulated in a way that 
serks to balance employee rights with the safety needs of the air 
transportation system. One key element of our policy is that when 
there is credible evidence that any FAA employee is involved in 
growing, manufacturing, or dealing in illicit drugs, that employee 
will bo separated by th^ FAA. 

We also separate any employee who has direct aviation safety re- 
sponsibilities or duties whi.h could affect the safety of people or 
property if that indiv, Jual, while on duty, uses, possesses or pur- 
c \ases drugs or is under the influence of drugs. All employees have 
been put on notice concerr these stringent measures. 

In cases where there is credible evidence of off-duty substance 
abuse by an employee, that emplo3'e3 will be relieved immediately 
of all aviation safety-related duties and temporarily assigned other 
responsibilities. The employee will then be offered an opportunity 
to enter into an appropriate urug use abatement program or alco- 
hol abuse treatment program. Ref'isal to enter into such a program 
wUl result in separation. 

Once an employee has enrolled in an appropriate program, 
return to safety duties will be contingent upon FAA medical clear- 
ance. After successful completion of the rehabilitation program, the 
employee will be subject to random screening tests. Any recurrence 
of illegal drug use or alcohol abuse will result in immediate remov- 
al of the employee by the FAA. 

u ^Si? A^^^^^ ^ '^^^^ policy against the use of any illicit drugs 
by FAA safety personnel, the Administrator directed that a proce- 
dure be established within the FAA to screen for substance abuse 
durmg the annual medical examinations which agency safety em- 
ployees are required to undergo. The agency's medical staff is in 
if- evaluating the qualifications of several laboratories 

which have competed for a contract to perform such drug screening 
m behalf of the FAA, and we hope to have that program in place 
this fall. 

Ill terms of our regulation of employees outside the FAA, we 
u at this time prescribed any drug-testing program, al- 

though that issue is one which v/e must continue to assess. It 
should be noted, however, that there are more than 1 million 
airmen regulated by the FAA. Clearly, testing that entire popula- 
tion of even a significant portion of that population would be bur- 
densome to administer as well as very costly. 

We do, however, have regulations in place which preclude any 
crewmembet of an aircraft from serving as a crewmember while 
using any drug, whether illicit or not, which effects that crewmem- 
ber s capabilities in any way contrary to safety. We also have medi- 
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cal regulations concerning pilots which preclude the issuance of a 
medical certificate which is necessary to serve as a pilot, to any in- 
dividual if that individual has a medical history or clinical diagno- 
sis of drug dependence. 

There are complementary regulatory provisions concerning alco- 
hol as well. In fact, we have had a significant degree of success 
with the comprehensive rehabilitation program we instituted in 
the mid-1970's for recovering alcoholic airline pilots. Under that 
program more than bOO airline pilots have returned to flight duties 
under very carefully controlled conditions. We have experienced a 
success rate of slightly better than 91 percent, with success being 
defined as no relapses over a 2-year period followirg the return of 
medical certification. 

In closing, Mr. Chairman, I should note that there has never 
been an accident involving a U.S. airline which has been attributa- 
ble to alcohol or drug use. This speaks well, I believe, both for the 
concern for safety found in all segments of the aviation community 
and for the FAA's regulatory approach governing the use of drugs 
and alcohol in the aviation environment. 

Nevertheless, as a provider of safety services and a key regula- 
tory agency, we in the FAA must keep pace with changes in society 
and take action designed to prevent safety problems from occur- 
ring. As noted, we have taken several key steps within the agency 
in terms of the recent drug policy that applies to our own employ- 
ees. We continue to be concerned about the potential for such prob- 
lems in industry as well, and if we identify areas needing improve- 
• ment, we will not hesitate to take such additional measures in the 
future as may be determined necessary to protect the flying public. 

That completes my statement. 

[The prepared statement of Mr. Weithoner appears on p. 132.] 
The Chairman. Thank you. From the Washington Metropolitan 
Transit Authority, Ms. Camien Thome. 

TESTIMONY OF CARMEN L. THORNE, MANAGER, MEDICAL TEST- 
ING AND EMPLOYEE ASSISTANCE, WASHINGTON METROPOLI- 
TAN TRANSIT AUTHORITY 

Ms. Thorne. Thank you, Mr. Chairman. As you know, the Wash- 
ington Metropolitan Area Transit Authority's primary mission is to 
provide safe, efficient, and reliable transportation to the public. We 
employ over 7,000 individuals to carry out this mission. Due to the 
rapid rise in alcohol and drug abuse throughout the Nation, the au- 
thority has recognized a need to develop a policy to address this 
problem among its work force. We have established a policy and 
program which meets the authority's safety requirements while 
providing employees with an opportunity for rehabilitation. 

The authority s negotiated substance-abuse policy and employee 
assistance program enabled us to pro\ide safe, efficient, and reli- 
able transportation to the public, while safeguarding employee 
rights. To accomplish two such diverse objectives was indeed a 
challenge. 

I would like to give you a brief chronology of events which led 
the authority to establish a formal substance-abuse policy and em- 
ployee assistance program. 



58 



55 

ti 1982, the Offices of Rail, Bus, and Facilities Maintenance in- 
stituted mandatory postmcident medical examination policies 
which required employees to submit to a medical examination fol- 
lowmg specified work-related incidents and/or accidents. 

In December 1982, local 689 of the Amalgamated Transit Union 
med a class-action grievance on behalf of the authority's employees 
challenging our unilateral esteblishment of the postincident medi- 
cal exammations, which mcluded blood and urine tests for alcohol 
and/ or drugs. 

In September 1983, an arbitrator issued an award denying the 
class-action grievance and upholding WMATA's authority to imple- 
ment Its mandatory postincident medical examinations primarily 
because the parties' collective-bargaining agreement gave the au- 
thority the right to require medical examinations at any time. The 
arbitrator did fmd, however, that local 689 could continue to chal- 
lenge the policy m mdividual cases on grounds such as misidentifi- 
cation of an employee s specimen, unreasonableness in the appUca- 
aon of the pohcy to a particular employee, inconsistent application, 
and/or the questionable reUabiUty of the tests for drugs 

Between the latter part of 1982 and 1984, approximately 142 em- 
&^\^tr^ ^^"^^^ following postincident medical examina- 
:^^^o^ presence of alcohol and/or drugs. Griev- 

ances were filed m virtuafiy every termination case, and arbitra- 
tion was mvoked m approximately 57 cases. 

Arbitrators issued a variety of awards in these cases. Some 

?uSthlSS'' ^"""^ ^""""^^'^ 

In the wake of these arbitration decisions, efforts were undertak- 
fj^rT^fwu^ an emplojree assistance program to work in conjunc- 
c3 pdicies ""^^ ^ disciplinary rules and postincident medi- 

^ In April 1984, the authority and local 689 began formal negotia- 
fi3 °^ discipline to be imposed following posi- 
tive findings fw alcohol and/or drugs in the postincident medical 
exammations. These negotiations contemplated expanding the EAP 
and using it as an alternative to discipline f b 

From April through July 1984, the authority and local 689 in an 

tS« 't^.hfHlf'^^'' °^ '^'^^''^ drug-abuse problem. 

a^^nHtl^p surveying 27 different transit 

authont es and their handlmg of the problem; meeting with medi- 
cm, legal, and social experts; and, with recovering substance abus- 

Additionally, the authority worked closely with its operating di- 
visions to develop a program tailored to the authority'rparticular 

n!Si«?JH^°T.T^^- V^^' authority and local 68? signed a 
negotiated substance abuse policy and employee assistance pro- 
grain Local 922 of the International BrotherLod of T^msE 
S^Aprlfl! llf ^"^^ °^ employees signed the policy 

The main features of the program are highlighted in a copy of 
ir policy wluch is attach Wo Ko,,^ c 
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In November 1985, the authority was sued by 18 employees who 
challenged their terminations as a result of positive postincident 
medical examinations for the presence of drugs on the basis that 
their terminations deprived them of their 4th and 14th amendment 
rights and their right to privacy. In addition, they alleged negligent 
terminations, violations of the Rehabilitation Act of 1973, and vari- 
ous civil rights violations. 

In January 1986, the U.S. District Ctourt for the District of Co- 
lumbia dismissed the lawsuit and held that the authority's admin- 
istration for its postincident medical tests, as well as its policy deci- 
sion to terminate those employees who tested positive for the pres- 
ence of alcohol and/or drugs, were governmental functions and 
thus the authority was immime to civil litigation. Moreover, the 
court found that the risk of serious injury is apparent, given the 
speed and closeness within which the buses and trains operate in 
our congested metropolitan area, so even the slightest decrease in 
alertness and reflexability due to the influence of alcohol and/or 
drugD increases the danger of accidents. 

With this policy and program, we wanted to send out the mes- 
sage that WMATA must have a drug-free work environment. Em- 
ployees with chemical-dependency problems are encouraged to vol- 
untarily use our EAjP referral services to seek treatment. Employ- 
ees who are caught using or selling drugs on duty are fired without 
recourse. Employees who are found with dnigs in their system are 
given an opportunity to rehabilitate themselves in order to save 
their jobs. . 

In conclusion, we feel that our program has provided a viable so- 
lution to the diverse objectives we were attempting to satisfy. We 
believe that we are at the forefront of our industry in our approach 
to handling this problem; but we are still working to restructure, 
redefine, and refine our policy. We Eire committed to developing a 
strong EAP. We are confident that we can increase the level of 
awareness of this problem and we will continue to work toward es- 
tablishing a drug-free work environment. Thank you. 

[The prepared statement of Ms. Thome appears on p. 138.] 

The Chairman. Thank you, Ms. Thome. 

Mr. Guarini. 

Mr. Guarini. Thank you, Mr. Chairman. This panel is comprised 
of regulatory agencies. We had just witnessed a terrible nuclear 
meltdown in the Ukraine, and there is still a great deal of lack of 
information concerning what actually happened there. We have 
been informed that it is by human error. Now, I would like to ask 
you whether or not you feel such an area of Nuclear Regulatory 
Commission that, Mr. Taylor, you are involved, whether you think 
there should be periodic examination of all employees, or whether 
there should be just random examination as you t^tified. 

Mr. Taylor. Actually each licensed utility is addressing this 
issue of how to conduct chemical testing, and I have some figures 
with me which say what the industry is doing, and perhaps that 
will show you. Some of them have taken vei^ aggressive action to 
institute testing programs, as well as monitormg programs. 

Mr. Guarini. Well, rather than just go into statistics, we are 
talking about now something that affects the public in a very 
strong measure. As a matter of policy, let's talk about policy in- 
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stead of statistics. Do you advocate the periodic testing of all people 
who are involved with any sensitive jobs and handling the nuclear 
regulatory problem that we have? 

Mr. Taylor. The Commission's policy is that there should be a 
means of testmg. Many licensed utilities are doing preemployment 
and for-cause-type testmg. 

Mr. GuARiNi. What is your preempioyment policy? Everybody 
who seeks employment is given a test? 

Mr. Taylor. Thia is again an industry decision. Most of the in- 
dustry has miposed preemployment testing. 

Mr. GuARiNi. You say opposed to it? 

Mr. Taylor. Imposed it. Many of the industry, up to 90 some per- 
cent, have mstituted testing for cause. 

Mr. GuARiNL Now, you are talking about all the nuclear indus- 
try plants we have. 

Mr. Taylor. Operating nuclear powerplants. 

Mr. GuARiNi. There are 90 some percent test for cause. 

Mr. Taylor. Roughly over 90 percent are reporting they are test- 
ing for cause. 

Mr. GuARiNi. In other words, 3 percent don't test for cause. 

Mr. 1 AYLOR. There is a percentage that is not testing yet. 

Mr. GuARiNL Well, doesn't that seem to you to be a very danger- 
ous situation to exist out there where you know that a person is 
under the mfluence of drugs and dealing with nuclear energy, and 
at the same time not even test them if there is cause? 
4.irrl '^ft^?- I think that you have heard this morning testimony 
that testmg is only one of the elements of a good drug-abuse pro- 
gram. 

Mr. GuARiNi. But you are telling me here that there could be 
cause m 3 percent— it only takes one nuclear plant to blow up to 
endanger all of our population. 

Mr. Taylor. I am giving you results of information that I have 
access to right now. This program is just being mstituted. It may 
^^,H^?t rest of these utilities will test. In fact, all of the library 
utilities have endorsed the EEI guidelines and agreed to meeting 
that mdustry standard before April of this year. 

Mr. GuARiNi. I know, but your agency oversees all of these nucle- 
ar plants. Now, don t you have a policy for all these plants? This 
drug problem is not just with us. This drug problem has been with 
us smce the seventies on a huge, national scale. 

Mr. Taylor. The Commission has not yet issued its final policy 
statc-ment on drug testing. The policy does refer to testing, but the 
type ot testmg expected has not yet been finally decided by the 
Commission. That is, to say whether it ought to be periodic, 
random, for cause, or preemployment. 

Mr. GuARiNi. So what you are saying is that in regard to nuclear 
energy you have not defined a national policy as how you handle 
people that have a drug problem, or whether or not there is any 
testmg when you know there is a cause on at least 3 percent of 
your nuclear plants in America. 

Mr. Taylor. I am saying that I do not have reports that those 
plants have testmg for cause. 

Mr. GuARiNi. Do you think America can go to bed feeling safe 
with that kmd of a national loose policy? 
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Mr. Taylor. Let me explain that all of the utilities do have basic 
fitness for duty programs. They do have obser\'ation programs. In 
the control room at a nuclear powerplant, you don't have one indi- 
vidual solely controlUng the operations of a nr.ciear powerplant. 

Mr. GuAKiNi. Here is where I am concerned, Mr. Taylor, if I 
may. You allow industries to set their ovm principles and their 
own standards. Apparently, you, as a national regulatory agency, 
don't have an umbrella overall policy for everyone. What you are 
saying to me is that you allow the individual nuclear energy plants 
to have their own in-house policy; is that correct? 

Mr. Taylor. The industry has proceeded to develop its own 
policy. The commission has stopped short of issuing specific rule- 
making to evaluate how well the industry's pro^jram is working. 
The operators in nuclear powerplants are licensed individuals. 
Th^ are licensed by the Commission. 

Mr. GuARiNi. But you have no national standard as a matter of 
the Nuclear Regulatory Commission, of your office; is that correct? 
You allow each of them to take ca^e of their problem in accordance 
to their own experience base, and there is no national criteria 
standard that you have set yet. In spite of the fact that we belong 
in a national crisis with this drug problem, 

Mr. Taylor. That's right. The Commission had proceeded to a 
rilemaking position when they opted fcr the industry initiative as 
described in these guidelines. 

Mr. Guarini. I am shocked. 

What about the railroad, sir? You have testified you have a pro- 
gram. Do you, in sensitive jobs where the public interest is a con- 
cern, have inspection for cause or do you just do random inspec- 
tions? How is the public protected by the railroad, other than the 
general policy? And do you agi'ee \mh the President's report that 
all Federal employees should be inspected? 

Mr. Riley. In our industry we have reasonable cause testing on 
every railroad, and the reasonable cause testing is the key to the 
three criteria I outlined. We had to decide the random testing 
issue, and I can only claim expertise in the peculiarities and par- 
ticularities of my industr]^. We came to the conclusion that in the 
railroad industry, all or virtually all of the violators, and probably 
all, would trip tne reasonable cause levers, and would be caught by 
reasonable-cause testing or pushed into the Bypass Program. 

To contend that testing randomly gets you into the other uni- 
verse of people who never trip the reasonable cause levers. We 
became convinced that there are few, if any, potential violators in 
that area, and that expanding our reasonable cause testing pro- 
gram to full random testing would yield us very few if any detec- 
tions, but complicate tlie le^al problems that we have. 

Mr. Guarini. What is it, the collective bargaining with the 
imions that creates a great deal of the problems where you have 
employees already working? 

Mr. RiLLT. Well, I think the difficulty we have here with our rule 
is because it went farther than any other. It has become the test 
case. We have been in court on it about 7 months now. We have 
won three of the four battles. We had a stay against it for a while. 

Our industry had a particular problem because you are very 
close to what the problem was. The National Railroad Adjustment 
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Board entered a ruling a number of years ago, which threw in a 
very serious question, the ability of management to do any testing. 
What that did was it deterred on line managers from acting even 
where they suspected there was a serious problem. It became one 
man's word against another. It got thrown into grievance proce- 
dures and compromised out in the kir.'d of broad trading that is 
done at the end of the year. 

One of the things that we wanted to do with our rule, frankly, 
was overrule the Adjustment Board's decision to clarify that situa- 
tion and allow some testing to begin. 

Mr. GuARiNi. But within the FRA, the Federal Railroad Admm- 
istration, you have a set policy that is in place that applies to all 
railroads. You don't let the individual railroads set forth their own 
criteria, do you? i. j. n m 

Mr. Riley. Our rule is a minimum rule that applies to all rail- 
roads. They are free to adopt a more stringent rule if they choose 
to do so. They are not free to adopt a less stringent rule. 

Mr. GuARiNi. And is that true of the Federal Aviation Adminis- 
tration? ^ , . 

Mr. Weithoner. The Federal Aviation Administration requires a 
comprehensive medicsJ examination everj'^ 6 months on the part of 
airliiie pilots. , _ 

Mr. GUARINI. Is that part of the contract with the employers? 

Mr. Weithoner. It is as a result of an FAA regulation. 

Mr. GuARiNi. It is a regulation of your board. 

Mr. Weithoner. Yes, sir. We do not require specifically drug 
testing as a part of that, but if there is any indication of drug de- 
pendence or other problems, then there is certificate action taken; 
that is, the pilot's certificate is suspended or revoked. 

Mr. GuARiNi. Do you agree with the President's Commission that 
all Federal employees should be tested for drug abuse? 

Mr. Weithoner. Personally, I do not, no, sir. Within the FAA 
our policy is to apply drug testing to those who have hands on 
direct safety responsibility. ^ 

Mr. GuARiNi. Mr. Taylor, do you agree with the President s Com- 
mission report? 

Mr. Taylor. I agree personally— I do not think it should apply to 
all, but to those with special jobs and special access type things. 

Mr. GuARiNi. Mr. Riley, do you agree with the President s Com- 
mission report? 

Mr. Riley. I think I share the views of the other members on the 
panel, at least from what I know of the situation. I want to qualify 
it with this statement. While I think that you would have the right 
to require such testing, and I would comply with it, it would not be 
my choice. I would differentiate between the levels of responsibil- 
ity. 

Remember that ours is a safety agency. We can only regulate for 
safety. We do not have the authority to go beyond that. 

Mr. GuARiNi. See, the question with safetv is whether or not you 
wait for the problem to occur and then apply an answer, or do you 
have preventative answers, as Mr. Clay Shaw's bill had indicated 
that all public employees be tested. So the question is 

Mr. Shaw. If the gentleman would yield, my bill does not say 
that. 
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Mr. GuARiNi. WeU, I understood that you did. 

Mr. Shaw. With top secret clearance. 

Mr. GuARiNi. Just top secret only, 
eniployees ^' ^ address the question of all Federal 

Mr. GuARiNTL You had two bills, then, did you not? 

t« 1^' ^^'^•^ other would be an amendment to the House rules 

SfS^i^U^°^if^ ^ '^^'^ '^"^e ^^^^S in a Member's 
office should a Member choose to do so. But I have not filed any- 
tmng requmng ^ 

Mr. GuARiNi. OK, thank you for the correction. 

Ihe question is whether we allow the problem to happen and 
wwvl° about it after some iiyury has been done, or 

whether or not we do somethmg about it in the first instance, e^pe- 
ciaUy when we are talkmg about nuclear reactors or Federal avia- 
tion or Federal railroad where we know that we have a big prob- 
lem dealmg with the safety of the public. ^ 
It seems as though there is a bsdance between constitutional lib- 

oth^^sMe of'ti^^equTtLr' ^'^"'^'^ ^""^^ °^ 

voteSS^Lw'^'v^^tcf S.'" - ^ 

[Recess.] 

Mr. Shaw. If we could reconvene at this time, if we can eet the 
present panel, there will be juut a couple more questions. I have 
just a couple of questions, and then we will go to the last panel. 

Mr. Guaruu iwsed to the panel the question of supporting the 
testing of ^ Federal employes. I wouldflike to go back Lk a 

SS-^S.'aVi'V ^ i^^^^^T °f ^ each oTe ofthe 

panehsts. All of you have a knowledge of drugs and their effect on 

performance and efficiencv, as well at the 
^ have ^^"^ ^ through all the panels that 

I would like to ask each one of the panelists if they feel that 

?S?u£^Sl? n*? uv^^''^ Federal Gtovemment should 

o^^A/r^*??'^ employees who have top secret clear- 

ance. Mr. RUey, if I could start with you. 

Mr. RiLOT. Well, while I am not generally m agreement with the 

S^.'^'^f-^'' ^ F^^^ employ^, I woulXtki 

p^h the national security area. I think the national security area 

V^^Sfi^ Vr'* ovra judgment I think random testing can 

be justified there and is justified there. 
Mr. Shaw. Yes. 

he^rteSy^^' ^^"^^ ^^^^ °^ clearance, I agree whole- 

th^l' 9'?'' P<>licy doe^ not call for that in the FAA. I 

J^IZr worth lookmg at. We are not a heavily security orient«d 
agencgr, and we have a very small number of people who need or 
have top secret clearance, but we do have some. 
rl^L^^T f"^ u^! Metro I don't think anybody has a top secret 
clearance, but what I am trying to do is draw on your expertise 
and knowledge as to the effect that drugs do have on the SnS! 
bodies £'jid lives of employees, and based upon your knowledge, do 
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you feel that for national security reasons that Federal employees 
who have top secret clearance, whether they should be tested. 

Ms. Thorne. Yes, I would support pretty much what the panel 
has already said. 

Mr. Shaw. Thank you. 

Mr. GuARiNi. Is that periodic testing, may I inquire? 

Mr. Shaw. Yes, on some type of a random regular basis for the 
top secret clearance. That is the way I posed the question. If any of 
the panelists imderstood it any other way, I would clarify it. 

Mr. GuARiNi. Irregardless of cause. 

Mr. Shaw. Certainly for cause. When you get into the situation 
of random testing or compulsory testing, each agency has to decide 
how frequently it would be administered. The question was raised 
with one of the panelists a while ago as to what do you do with 
existing employees, and that is a tough issue. Before we instituted 
testing in my office, I had proposed that same question to myself. 
What I am going to do if I have two or three holdouts who just say, 
"Look, I am not going to do it. It wasn't a condition of emplo3mient. 
I feel it is an invasion of my rights, and I am just not going to do 
it." How would I have handled that. 

I am very thankful that I didn't have to answer that question, 
but I have reflected upon it. I think what I would probably do is to 
tell my employees that as of a certain date in the future, whether 
it be 6 months from now or a year from nov/, that is going to be the 
policy of the office, and it is going to be a condition of continued 
employment, and that is what is going to be expected of you. 

I think it would be morally and just flatly wrong, I think, to 
come in and say here is the new policy and everybody line up. I 
don't think anybody is suggesting that anything be handled in that 
cavalier manner because it is a serious situation that we are deal- 
ing with and some people do have some real problems and concerns 
about it, and it is something that you shouldn't just come in and 
drop on people like a bomb. Even those that are not involved with 
drugs will feel like they have been singled out and they will have 
some problems. 

Mr. GuARiNi. Mr. Rowland. 

Mr. Rowland. Thank you, Mr. Chairman. 

First, let me apologize for being late, but unfortimately I had a 
subcommittee hearing on a markup this morning. I did miss the 
first panel, but I am glad I sun here for the second panel. 

Mr. Riley, and I think some others, in their discussion were 
making reference to reasonable cause testing. Would any of you 
comment as to what you think would be the major criteria for 
making those determinations and everyone else please also com- 
ment. 

Mr. Riley. We have three criteria outlined, and I think you have 
got to outline what is reasonable cause very specifically, because it 
is. going to. differ from environment to environment. In the railroad 
environment vou have efficiency measurements that are pretty 
clearly definable, so it is little easier here than it would be else- 
where, but we define it three ways. First, the type of observa- 
tions — I'm not using the technical language. I will submit that to 
the committee, but the broad brush, the typef; of observations that 
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would lead a reasonable person to conclude there is a violation in 
process-alcohol on the breath, the normal observations. 
. fc>econd, a range of accidents that are reportable accidents that 
involve human decrement causation. Third, violation of certain 
enumerated safety rules which can only be violated through 
human performance decrement. A train runs an absolute stSo 
si^al. That IS the kind of thing that triggers reasonable cause test- 
ing in the railroad industry. That's how we define it. 
Incidentally, let me add that on the drug side we do require— the 
°^ ?y™Pto™f ' ^ you will, on the drug side isl bit more 
complex than it is on the alcohol side, and the test is somewhat 

^^^wS^iy ^-1^® ''^'^^ triggering that test to have 

completed the 1-day training course—an absolute minimum of 3 
hours-m the recognition of drug symptoms, which is now widely 
given m the railroad industry. We believe we will have our indus- 
jEf^'J set out to the end of this year. We felt 

that tlwit required a httle bit more expertise. 
Mr. Rowland. Any other comments? 

Mr. Taylor. Regarding the EEI developed guidelines to imnle- 
statement which the Commission is developSig, 
fi«:r!L-^? ^°?™8sion nor the nuclear industry have yet taken a 
SSf to testing. I was questioned on that sul> 

i^^v,?®f°''L^j^.''^y says that testing for cauS 

ought to be determined from behavioral observation, from prob- 
.^L'^ff^'^t"^^^^' evidence thereby leaving a broad 

sense of the basis for a company to determine when chemical test- 
ing should be done for cause. 

T«^i^* ^^5^^^: J" the FAA, ours are quite close to what Mr. 
laylor said. The other indications would be things like an arrest or 
an acciwation from a credible witness or more than one witness. 
v,o^J;ii ^'t^::^"-^- basically what we are dealing with would be 
basically observations, small accidents that hopefully would not be 
larger accidents and general observation and tips from other em- 

Mr. Taylor, let me just follow up, as industry guidelines are 
£ enforcement ^ specific role of the NRC being 

^hllJf^f\^^.^^^ authority to take enforcement action 
whenever safety is threatened or inappropriate actions are taken 
Hv S f fT'^^'^^^*- very strong enforcement capabU- 

SiiS^ ThTf capability extends primarily to the licensed 

oiS;^* A .«°^°^cement capabihty also extends over licensed op- 
erators, and m each control room there are at least three licensed 
operators: the reactor operator, the senior reactor operator and 
fi£,1Sf"^''- ^ ^^^r are very strong enforcemeS^ sanctions 
when behavior, aberrant or dehberate, or anything causes a safetv 
coiiccm • *' 

The safety concern can be starting the wrong pump, moving the 
wrong switch. If that error can be identified to I probUm Ssul^ 
Iw^^o r'^-'j^t^^^J^^^^^^o^^^ent authority. The Commis- 
S • f?,^ its policy of what it expects 

£ o^/"^*"^- Wejvere talking before about what the industry 
^doing and some of the testing and other things that are going on. 
We do have authority to act whenever safety is in question 
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I might add we also have resident inspectors at every operating 
nuclear powerplant. They are not there 24 hours a day, but they 
are either there or availaole and one of their jobs is to see how well 
ihe crews are doing. 

Mr. Rowland. Do you anticipate they will be involved in the ob- 
servation and followup with regard to enforcement? 

Mr. Taylor. Yes, in enforcement, yes. If there is any identified 
safety issue, they become our first conduit of the information very 
frequently. 

Mr. Rowland. Do ycu also anticipate setting up guidelines or 
penalties based on proolems that may occur? 

Mr. TAYi/j.-i. I tmnk, again, our penalties are normally based on 
the 8af3ty significance, and, for example, if a company has a safety 
system, usually they are dual trains. That is a protective feature. 
One side is immobilized. That reaches what we call a severity level 
3 in enforcement. That begins the suit. Penalties begin at $50,000. 

If an individual licensed operator is culpable, we don't fine him 
but his license can be suspended. 

Mr. Rowland. Thank you very much. 

Mr. Riley, if you could touch base later with some of the specif- 
ics, I think we \ ^ould all be interested in the criteria you use. 

Mr. Riley. I would be glad to do that, and in addition, we have 
about an 175-page field manual, which is not designed to be memo- 
rized by anyone, but is designed to be a reference book for people 
in the field who have to deal with specific issues. If we haven't al- 
ready provided it, I toU be glad to see that the committee receives 
it. 

Mr. Rowland. Thank you very much. Thank you, Mr. Chairman. 

Mr. Guarini. I want to thank the panel for its assessment. It has 
been very helpful, and we very much appreciate it. I just want to 
ask one last question to Mr. Taylor. 

How many nuclear plants do we have in the country today, and 
how many are coming on line? 

Mr. Taylor. We have 55 utilities, roughly 100 operating nuclear 
powerplants and somewhere in the area of 15 or 20 in later stages 
of instruction and what we C£dl pre-operation testing. 

Mr. Guarini. Now, the Nuclear Regulatory Commission has 
someone on site at each and every plant, do they not, as a matter 
of policy? 

Mr. Taylor. Yes, the resident is usupJly on site every day. He 
lives close by. 

Mr. Guarini. Nonetheless, you do allow each particular plant 
and company to have their own regulations concerning drugs. 

Mr. TayijOR. As the Commission is currently going, it expects to 
issue its policv statement that sets down what it expects the com- 
panies to do. Therefore, we will not have a regulation which is di- 
rectly related to taking action on the basis of drug abuse, but 
where the drug abuse ties to any safety implications, we have 
clear-cut enforcement and direct authority to take action. 

Mr. Guarini. Yes, but you don't use it if there is no national 
policy or criteria. As I understand your testimony, in 3 percent of 
the plants, which would be perhaps three plants today that are in 
operation, that you leave it to tne local plfmts to do what they 
think is necessary to provide safety for the people of our country. 
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Mr. TAYiLpK. I'm glad you gave me the opportunily to clarifv that 
because I should point out the Ckjmmission has nS"t SlS 
^work on the policy. They may yet impose drug testing on ever? 

\r]^^:S^^^^• ^ ^ wondering why they are so slow, because vou 
Mr. t! P^o^^^SL'^ JiP new problem, and it certainly is— ^ 
mr. lAYLOR. Ihe Commission was poised to taie action on a 
strong nje a year or more ago when tibe indust^JolSS^r^ to 
develop the pohcy and standards. Since this is a Sficul?2^ thi 
Ck)mmission accepted that offer. """^uit mea, tne 

re^d?^'''^* ^ ^""^ problems with the unions in this 

"^^y^^.^- There are union problems. There are lawRnitfl 

Slfitl^^S- "^^^^l^^ ^ of aiion'?n Ihl suS 

i^V; i ^ Commission has thus far not decided to say you have 
go. to have pre-employment, for cause, random, periodic or anv 
^ .toting- The numbers I w^s trying 'tTS^Tyo^ wTre 
informal survey, which we worked with INPO on to 
try to find out where do people stand. ' 

If you asked roe about a specific plant, like Voetle I can tell von 
some things about some very speciffc plaiite ^ 

much' SlS!'' ^ ^"^^^^ ^ f^'^*- Th^n ^ 

we^wt^ve Eo^^Jw ^\ ^ dedicated to move so 

we won t have to do that. That is what we are trvine to do hut ns 

M?' cSl^m wJf ^-f are already fighting them?^ ^ 

v«nr; S.^t from observation that the ad- 

mS wL^I! f^?^ T °^ fi?ht against diSJe^ 

much turther m railroad and aviation than it is in nuclear eneiw 

tuSaff ?W f vfJ a greater poUcy effort, and it is just unfor- 

tunate that the most senous of accidents that could ever be cre- 

thtlSi°S T^* had happen in Ukraine ju^Uast wLk S 
w down, is m your particular field. 

* ^ have one accident that contaminates our 

agenci^ 3 T f ^ f ^^^^^^ ^e^i^d the other 

f^tV,? V should pomt out that seldom does one individual 
Sto^^ in fTf Powerplant into jeopardy. Ther^^e SpS 

t£?o^^f,^. 1''°°™- ^ ^h°^« ^"es of actions to get i^to 

the condition where you get that type of casualty. 

th^e a drifJ^^^KY^"' ^1™® y^l' ^ ^^"^ «™Ple question. Is 

Mr Tl3i^ v^^^'Sr"' 5"clear plants of our countr^? 
an^ se^^f J^-f^^-''?'^'^^^^^ ^ acknowledge that there is, as 
any segment, as a typical mdustry, there are drug oroblems 4nd 

Mr. GuARiNi. When you know that there are drue u^-oblems do 

l^Z -Tl ^^f/f'iXf ^'^ion- or is it that you 3 ^tS a^tua° 
maf^ests itself before there is action*? 

overview what the utility does. If it in any wav 
affects the operations, we are right there. ^ 
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Mr. GuARiNi. See, there is the problem. You overview, and over- 
view means that you aUow it to happen first and then you do som^ 
thing about it. The airlines ani the railroads aren t domg that, and 

that is a fault. , , , , i . 

Mr. Taylor. The companies themselves hold the basic responsi- 

^^r GuARiNi. That's fine, but the people are the ones who suffer, 
not the stockholders of the company, not the directors or man^e- 
ment, but the milUons of people that may be involved around New 
York City or Pittsburgh or Los Angeles if there ever is a melt 
down, God forbid. All right, thank you, gentleman. I appreciate it. 

Mr. Rowland. Mr. Chairman, would you yield for just a quick 
moment? 

Mr. GuARiNL Yes. ^ ^ • 4. 

Mr. Rowland. I just wanted to follow up on that same point. Do 
you have any authority over those employees or the known prob- 
lems that you may see with people taking drugs? The capacity you 
outlined was overview over the company and/or tLe employees. Do 
you have any authority to be involved? 

Mr. Taylor. If they are licensed operators, which are the most 
vital people in the plant, and they are engaged in any safety rela^ 
ed activity, and, for example, if they were using drugs off site and 
turned themselves in for rehabilitation, we might— and the compa- 
ny has a rehabilitation program, we may say, fine, he can t be on 
the watch bill until the appropriate medical authorities say he is 
fit to perform those duties— and that his return to duty must be 
agreed to by the company. That is the action usually taken. 

But if he were to get into a control room and take an mcorrect 
action and it were to be demonstrated that he were under the m- 
fluence, then we have full regulatory authority to take actwn.^ 
Mr. GuARiNi. And by that tune it could be toe late. That s my 

^Mr. Taylor. He may have tripped a pump or done something, 
but there is no question that we have that type of authority. 

Mr. GuARiNi. Well, could, by human error, we have a reenact- 
ment of something that happened in Chernobyl as a result ot 
human error? . . . xu- 

Mr. Taylor. There is a great deal of discussion gomg on m tms 
Congress about that accident, and our people are trying to describe 
the differences between what happened in Chernobyl and what 
could happen in the U.S. commercial nuclear powerplant. 1 
wouldn't want to take the time to try to develop that. _ 

Mr. GuARiNi. No, but the very fact that drugs or alcohol could 
create a human error factor that could be a national tragedy it 
there isn't a national policy by the nuclear agency that is regulat- 
ing or by the aviation or by even the railroads if proper isn t taken 
by the Government. I am just submitting that your agency is very 
very late to get into the game of protecting our people as far as 
having standards for drug abuse. x -n 1. x 

Mr. Taylor. The next time I see you, I hope that will be correct- 
ed. 

Mr. GuARiNi. Thank you very much, sir. I appreciate it. 
Mr. GUARINI. I would like to call the next panel, Robert Angar- 
ola, attorney; Paul Samuels, Legal Action Center, New York; Dr. 
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Douglas E. RoUms, director of the Center of Human Toxicology, 
University of Utah; James Mahoney, director of the Employee As- 
sistance Program, Philadelphia Council, AFMO; and Rear Adm. 
Paul Mulloy, U.S. Navy, retired. 

Gentlemen, we welcome you. You consist of the drug testing 
labor panel, and you have views that may differ from some of thi 
testimony that we have taken earUer in the day, and I thank you 
for bemg patient. We expected to arrive at this panel's testimony 
around 12 o clock, and we are about 1 hour 20 minutes behind. So I 
thank you very much for your patience. 

Mr. Robert Angarola, would you please proceed. 

TESTIMONY OF ROBERT ANGAROLA, ATTORNEY 
. Mr. Angakola. TTiank you very much, Mr. Chairman. Please 
dont apologize. I thmk it has been an extraordinarily interesting 
and useful day. I appreciate the opportunity to testify before you. I 
am an attorney m private practice right now, working with several 
companies that have instituted drug testing programs. Before that 
I was general counsel of the White House Office of Drug Abuse 
Policy In fact, I am sorry to see that the chairman is not here, be- 
cause the first tune I was ir volved in the urinalysis issue was 14 
years ago when the chairman, on behalf of some of his constitu- 
ents, caUedmy office, which was the White House Special Action 
ipffice for Drug Abuse Preventi-m to see if they could institute a 
drug testmg program in an intermediate school in Harlem. 

Ihe aim of that program was to identiij- children who were using 

£^°'J?Tf ^- "'^'^ ^® ^ ^^"^ early stage of their addic- 

tion i he aim of that program was not to expel students or stigma- 
them m any wty. The aun was to get them help as quickly as 
possible^ get them treatment as quickly possible, and perhaps avoid 
the problems of the full-scale heroin addiction. 

I see parallels between that situation 14 years ago and what is 
happenmg m industry today. Typically, and when I say typically, I 
would say 99 percent of the time, employers who are instituting 
drug testing programs do not want to fire employees. They are 
trying to ensure that their workplace is healthier, is safer, and that 
their productivity is at as high a level as possible. 

When an employer considering a testing program calls me, typi- 
cally the first question they ask, as a lawyer, is, "Is it leeal''^ I 
always say you are starting at the wrong point. Where you must 
start is, one, answer the question "Why you want to test your em- 
SSS^ °,^y°"^ perspective employees?'^ Are you running a bus 
company? Are you runnmg a nuclear power facility? Are you run- 

^^""^^ answere to those questions are different 
m each of those cases. 

n, ^^^"^ question, I think you have a second 

3^ V *° ^T®'' Pf°^^ legal question, und that is 

What do you do with the results?" Have you determined when a 
positive test is spotted how you are going to handle that employee? 
Are you gomg to fire them on the spot? Are you going to offer 
them treatment? Are you going to remove them from a sensitive 
joD ^d put them m another job while they are undergoing treat- 
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If you have answered those two questions, then the legal ques- 
tions shake out a lot move clearly. That should lead you, as an em- 
ployer, to the drafting of a very pa; ^icular, detailed written compa- 
ny policy which tells people, tells your employees and your perspec- 
tive employees vhat urine testing means. The policy has to be 
clearly communicated and understood by applicants and employ- 
ees. It has to be uniformly applied. It has to be consistently en- 
forcec', and it has to be put in the context of a health and safety 
issue. 

I contend that if companies hav done this, particularly in the 
private sertor, they are in a much i etter position to avoid a legal 
challenge and certairV ^ much better position to defend that 
challeng3. 

I submittea my tf timony for the record, and I have submitted a 
much lengthier paper which goes into some oi the court cases that 
have been handed dowr ?ver the past year or two, which I think 
will more clearly explain where courts and arbitrators are going. I 
would, however, like to just sni^marize those papers, in light of the 
time constraints The key elem?nt in every instance is the reason- 
ableness of the drug testmg program, and again you are looking to 
help people. You are not lookin<T necessarily to fire people. Disci- 
pline is, of course, a possibility, out in the employment content in 
private industry and in government, the main question is: Is the 
program reasonable? If it is reasonable, it is legal. 

l?ie other issue that seems to be bubbling up more now, and it is 
being used as e. basis for lega^. challenges in this area, is the ques- 
tion of accuracy and reliability of the test. Now I am not a techni- 
cian, and I am happy Lo see that there are technical people here. 
But the few courts that have looked at this issue have determined 
that the f ests are constitutionally reliable. Interpretation of results 
are based on scientific principles that are duplicable. They are not 
subjective as with polygraph exams. 

I think it is interesting to look at an article that niost of us, in 
Washington anyway, have seen this week, which was in the Wash- 
ington Post on Monday w> J^3h was questioning the use of urine 
testing on the nuclear powerplant facility down in Georgia. The ar- 
ticle itself saic?. that a very clea^- chain of custody procedures were 
followed; that the urine sample was in fact ^^^.e person's who gave 
it; that the test was conducted on tho urine of the person who gave 
that sample. There was a good laboratory involved; that positive 
tests were confirmed not by one, but by two separate confirmations 
using different equipment 

They said the chances of error were 1 in 10,000. That error could 
be a positive, a false positive, or indeed a false negative. In addi- 
tion, they took half the sample and kept that, so if the test showed 
positive, and you disagreed with it, you could go back and check 
that sample. Yet still there was question about the accuracy and 
reUability of this, at least there was an miplication of inaccuracy in 
the article 

Then think about what happens with it \i it was positive. Now, 
let's not talk about that particular inptance, but in 99 percent of 
the cases, thai person is identified as a drug abuser. He or she is 
confronted with that information and encouraged to get treatment 
so they can continue working. Now maybe I am not something, but 




68 



I did see the statistics in the article that said before the testing 
program was mstitutcd by 5.4 accidents happened per 200,000 man- 
9m after the program wtis set up less than 0.5 accidents per 

200,000 hours. We are talking about people now. We are talkn^ 
about five less accidents happening. 

Now, how does that translate in terms of safety: death or injuries 
to others/ To me it seems tairly clear. I want to compare this accu- 
racy and rehabihty of urine testing with breathalizer testing 
where v-hen you are stopped, you blow into the machine. It is con- 
ducted by a tramed-well, certainly not a very well-trained or ex- 
pertly trmned— not an expert, let's put it that way— person, a po- 
liceman. The bell goes ofT. ^ ^ 

-nUi^^^ PS^*^®".* States you can be criminally liable for 

DWI. On the flip side, if it is less than 0.1 percent, in some States, 
you may not get charged at all, probably you won't. Now, that has 
been challenged m the courts, and it has gotten up to che Supreme 
vu^-^ % Iz.. ^® Supreme Court said the accuracy and re- 
iiabUity of that equipment was sufficient on constitutional grounds 
to go torward with a criminal case against the driver. My concern 
agam is not as a technician, but as a lawyer. I am concerned that 
the accuracy and reliability issue is being used by some groups as a 
smoke screen to stop testing. I have seen in several States pending 
legislation that would ban the use of urine testing in that jurisdic- 
tion, ban Francisco has passed an ordinance which bans the use of 
r^l^-.^ f ^ workplace. What I am saying is that we are 

looking at a health and safety problem on one side, and we are 
losing at a political problem on the other. 

The testimony that has been presented today clearly indicates 
the extent and the dangers associated with drug use both in indus- 
ti^ and elsewhere. I thank you for asking me to testify and con- 

fhfnkt n/°" ^^i,l°"5 f"?" into this area, which I 

thmk IS one we will be dealmg with for years to come. 
Llhe prepared statement of Mr. Angarola appears on p. 151 1 
Mr. GuARiNi. Thank you very much, Mr. Angarola. 
Mr. Samuels, the Legal Action Center. 

STATEMENT OF PAUL SAMUELS, LEGAL ACTION CENTER, NEW 

YORK 

t^pH^lr^"^"^^'.^ "^^^^^ ^ for the opportunity 

testify and also to congratulate the work of Chairman Rangel and 
the select committee for the excellent work you have done. I don't 
know how many people out there are aware of it, but there are 
many people leadmg drug-abuse free and productive lives because 
ot the select committee s work, and you are to be congratulated for 
thme'^t accomplishment. We certainly hope you con- 

Mr. GuAHiNi. Thank you. 

Mr SAMUEI5. The Legal Action Center is probably the only 
r^, rp'^^f^ K^"^ ^'"5 ^h°^« pnltnary mission is to 

IfX^f'^'^^-.^^.^'^ the rehabilitation of those who 

suiter from it. i-or this reason, we have what may be a unique per- 

tSrs^ciflcafly °^ ^"^^ ^^""^ ^ workplace and urine 
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Let me state at the outset before I get into the issues involved 
with urine testing that we are delighted and encouraged by the 
growing awareness among employers and others in our society as 
exempfified by this hearing, of the magnitude and destruction, both 
human and financial caused by drug abuse. Greater attention to 
this problem and more resources directed toward its eradication 
can only benefit all of us. 

As you have heard repeatedly before, there is no single or simple 
solution to the problem of drug abuse. I think also when we move 
into the area of drug testing, we are balancing some important con- 
siderations, all of which everyone here, I think, acknowledges as 
important. Employers are entitled to a work force that is capable 
of performing in a reasonable manner, and the public has a right 
to be protected from dangerous activities. 

Employers are clearly entitled to refuse to hire drug abusers and 
addicts who are unable to perform the jobs they applied for. Em- 
ployers are entitled to discipline and if necessary, terminate em- 
ployees who are unable to perform the work they were hired to do. 
At the same time, I think we are all agreed that employees have 
rights, as well. Persons fully capable of performing jobs without 
constituting a threat to anyone else should not be forever barred 
from employment because they once had a drug abuse problem 1 or 
5 or 20 years ago, and yet we still see that happen. Nor should a 
functioning and productive employee who develops a substance 
abuse problem be treated any differently firom any employee who is 
stricken with any other illness. 

He or she should be given an opportunity to obtain treatment 
and allowed to continue to work or to return to work when able to 
perform the duties of the position in a safe and reasonable manner. 
We believe these are fair and workable standards with which to ap- 
proach substance abuse in the workplace. Indeed they are em- 
bodied in existing legislation on both the Federal and the State 
level. 

We also feel that any use of urine testing for drugs by employers 
should, and to be legal, must be consistent with these principles. 
When examining the current state of the law regarding employer 
use of urine analysis, I agree wholeheartedly with Mr. Angarola 
that there are two separate issues that need to be looked at. One is, 
when is it legal for employers to require urine tests, and the other 
and equally important is, what use may employers make legally of 
those test results. 

Let me start with the first question of when it is legal to test. 
Most of the litigation concerning the legaUty of requiring testing is 
centered on whether urine testing for dnigs by public employers 
violates employees' constitutional rights. Obviously, the constitu- 
tion does not reach private companies. Courts have ruled by and 
large— virtually all the courts nave ruled that urine testing by 
public agencies is constitutional if the employer has probable cause 
or reasonable suspicion to believe that the employee tested is abus- 
ing drugs. Testing without probable cause or reasonable suspicion 
has rai^ constitutional issues which we think are serious. 

We also have serious questions about the efficacy and the useful- 
ness of random testing as opposed to testing based on reasonable 
suspicion. As Mr. Riley testified, we believe that the Federal Rail- 
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way Administration's conclusion that a properly administered rea- 
sonable suspicion test should and usually ^1 itchSSly S- 
body with a problem, and I will get more to that later ^ ^ 
im J^il?^^® ^ ""5^ the fact that we are balancing 

K^^if f "'nf'* • '^'^^ ¥x5^- «*™^ely believe that empb^^ 
^^y^ "Sh*' but have a duty to address the 
problem of drug abuse in the workplace. At the s^e time: there 

^TriD^S-fr"^"^- ^"^^ ^ T have serious conc^' aS 

^i"^ any employee because there are concerns at a X- 
^ y^'^ *ii!^.*bere is theft going on, we have similar ?o"- 
fi^^/*^"* "J^^ testmg requiring anyone to give a urine samp?e 
Z f^i^r,^^-^^^''f- ^ *bere is no rea^nable suspi^ or 
?ici^^St^tSS*"° " ^^"^^^^^ -^^^ ^ b«-^be siS 
fliP^t-fliSt concerns that we have about this issue is that most of 
the attention that we have seen paid to it has focused on this first 
auction of when is it a legal t^t. But we havelSn venTlittle 
t^' ^"^^ attention paid by the media or, unfortSately 
many employers on that second crucial question, whichT whS S 
g^g to^be dfone with test results? What\appen^ 5 a £sf rSSt S 

In fact, there are a number of concerns about what is e^ine to be 

he?l h^^f^y^ '^"^'U^ I^Pl^ hSfe mfntTolS it 

here, but it bears repeatmg for a moment that there are concerns 

SbSratt,^^-*^ °^ *f * J^"^*«- have £n HiSK 

Sovtr HiSn"^ X^^^y cases which have overturned 
employer disciphne on the basis of inaccurate testing 

beSS^^sS^^S^* *f * ^ infallible. Even a^aU error rate 
J,^^^ ^^^"^ numbers of samples are tested. 

^dti^^hlT^ ^T"^ °f *he tests thenSfS 

and most of the people, if not everyone we have heard today rec- 
ommend that any positive result be confirmed by a sSondSt O^- 
^SSlirv^/r?^""'*f *be gas chroma??^a2hy 

«rF^°f'^'?'^*®^^' ^ experience there are many employers who 
St wblh'"f-'°''^*°'^ testing especially not Ling the G(Us 
S P^?? ^ more expensive, and tliat is ordinarily the reason 
S^rfe'^i T "f^e confirmatory toting, butT£ 

3t wSlcSte. ^ °^ ^ *° whether that test 

Prob]er-5 has to do not with the laboratory, but 
with the type of procedures that are used to develop the test iTieJe 

Sled 'i^ndfJ:f°^^.P™>^";25- ^ '^^^^ miy b^ Sa 

,w 1 'u^V^ on the way to or at the druetest- 

^fl**"^ °/ deUberately switeh^d or replac^ b? some^ 
*be true sample will reveal drug^ abuse I^eiS 
studi^ of drug screemng laboratories by the Centers for Dk^S 
A n?!iKf''*rTv'^^'"^^8]y bigh rat4 of inaccuracy 
A number of arbitrators and some courts, as I mentioned before 
have overturned decMons based on this. One UtSaS tlSt we 
were mvolv«d m with the New York City PoUce DeSnieJfc ^ 
^portent agency, obviously, which was Lt doL^ dS^^tinT 
was not confinmng its testing results, and was not, in ouTjudf: 
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ment, using careful procedures. As a result of a settlement of that 
litigation, the police department in New York City did revise its 
procedures. The New York City Personnel Department issued a 
guideline, a ruling, that all city agencies should be adopting these 
types of procedures. ^ .^i . xi. i. 

Really one of the things that we are dealmg with is that no 
matter how accurate a test result is— a testing procedure is, I 
mean, we still have the principle of garbage in garbage out. If it is 
not maintained— if the chain of custody is not maintamed, if an 
employer is not careful to make sure that that sample was not mis- 
labeled, not contaminated, che fact that a test, itself, may be virtu- 
ally infallible won't be much help. 

Even if a positive urine test is accurate, there are serious queis- 
tions as to whether an employer can legally refuse to hire or fire 
solely on the basis of that one test. Federal and State laws only 
permit an employer to take action against an employee with a drug 
abuse problem if that problem is job-related. Urine tests unaccom- 
panied by other evidence, such as intoxication on the job, unsatis- 
factory work performance, the other types of factors that were 
identified by the panel before, may not be enough to meet that 
standard of proof. . ^ , j . 

Urine tests reveal, obviously, only if a person mgested a drug at 
some prior time. They do not revecd whether the individual was m- 
toxicated or impaired on the job or at the time the test was given. 
Just to conclude, we believe that the best way to eliminate drug 
abuse in the workplace is to establish a good employee assistance 
program. Employers should train supervisors to identify and rzfer 
troubled employees and encourage employees to go on their own. 
Obviously, there should be appropriate diagnosis, referral treat- 
ment and aftercare. 

Employers should retain those employees who overcome drug 
abuse. They need not continue to employ those substance abusmg 
employees unable to perform the job. Provided that an employer 
implements necessary safeguards to insure that the results wJl be 
accurate, we also believe that urine testing can be a useful and ap- 
propriate tool in the employer's campaign against drug abuse if it 
is used as part of confidential employee assistance program to help 
diagnose and treat drug abusing employees. ^ tt i. ^i. 

I strongly support the comments that Commissioner Ueberroth 
made at the opening of this hearing that in order to be affective 
and useful we must be using employee assistance proCTams. We 
must be using confidentiality when we are testing and if we test. 

I think that we are all agreed that if there is going to be urme 
testing, there has to be careful and accurate procedures and tests; 
that it has to be confidential. It ought to be aimed at rehabilitation 
in the context of an employee assistance program. The last concern 
that I wanted to leave you with is, you have heard a lot of testuno- 
ny from a lot of people who have looked at these issues carefully 
and have come out with very sensible, workable programs in many 
instances. But we need to keep in mind that there are a great 
number of employers out there who have not done that. 

As I mentioned before, they don't use confirmatory testing They 
are not careful about procedures. They don't tie disciplinary^ deci- 
sions to job performance problems. I think that in your deL^fra- 
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haS^to l«f^-f?fwP i ^"^^ guidelines that come cat 

have to deal with that whole range of employers. 

im^^r^t iSS'lS wf^^i^i^u*^^ ^1^^ committee on these 
important issues, and we would be happy to provide whatever ab- 
sistence we can whenever we can. Thaiik you. wnatever as- 

n^he prepared statement of Mr. Samuels appears on p. 190 1 
Mr. GuARiNi. Thank you, Mr. Samuels. ^ 

Utah * ^^''*°''* ^"'"^ Toxicology, University of 

TESTIMONY OP DOUGLAS E. ROLLINS, M.D. PH D DIRECTOR 
CENTER POR HUMAN TOXICOLOGY, miY^^lVopSn 

of?he^S;3r^f/° ^ the members 

ot the committee for the mvitation to participate in these hearines 

dSjgsTaw"^ °" laboratories^doing the^stSTfS 

Given the level of concern that I have heard so far todav con 
cemmg the legal and humanitarian issues of urin^ SSr ??r 
dr^gs of abuse, it is imperative that these test^ ^T^rfoS hi 
accurate procedures available. Indeed many have™ pUed 
today that the actual testing of the urine specimen is tSrweSS 
m the entire process This does not have to^ the c^. wfhaJe 
the technology to perform accurate testing. It does UttiTpood how! 
St. ^"^^^^ ^ ^ concerned ak,ut thfhealth^^d c?S 

?1a£2tS^ th^^i"^^'' '^''^^''^ ^^^^ drug testing S 

suite ^ that may produce false positive or false negative re- 

«P^,ISf positive is a report of a drug in the urine specimen when 
actually no drug exists. This could result in the perXlSrTh^r 

it°L^SrJ^f '^^^ employer A Se^'el" 

nrienf Tn f^S ° no drug m the urine when in fact a drug is 
present. In this case the company is under the false assumption 

Jhty &t ^ ^"^S ^^^^^"^ prograSTwSTfacJ 

seJ?^ if «"1iLl*"^7?'l regarding drug testing laboratories, as I 
see It, IS follows. I'^rst, there are no requirement?^ for laboratory) 
certification e^icept by the .Department of DefeSeTaidTS ar- 
l^L^° 'I'f'^ laboratories that are now DOD ^rtSed No 2" 
^r£fte^^1^^^' 1« of performin?iS^uno^4' 

screemng teste, many are unable to confirm the positive resulte 'v- 

a^?o5vSS^Sr^^^^^^ 3, quality c^nTorprS^edur.;! 

It is essential that these test resulte be accurate and sufficientlv 
S5s i^S? Sl^r^^^y withsta?d^?ut^''^°S 
^n^-^ f ^® b^flic componente of sound laboratory LuIvSb 
«1 W^.IP'' ^"^^ °^ abuse are: No. 1, all samples must E Sic3 
Sr^S .ffir^ "^S^ appropriate chaiS of cust<5ry. Nu 2 
S? ttf« FMrr f if by an immunoassay procedure 

S?omi?g%S>1§x' test or a thlr/test that. 
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No. 3, all positives must be confirmed by a second specific 
method, preferably gas chromatography mass spectrometry. No. 4, 
well-documented internal and external blind quality control pro- 
gr€ims are essential. No. 5, a certification process that includes 
scrutiny of these quality control procedures, equipment and analyt- 
ical procedures, knowledge of forensic toxicology and technical per- 
sonnel. 

In summary, there need not be a weak link in occupational drug 
abuse testing programs. Organizations must resist the seduction of 
simple, cheap, imprecise drug testing because the results may have 
an impact on the work force as great as the abuse of drugs. The 
technology is available to assure a credible, high quality and fair 
drug testing program. Thank you. 

[The prepared statement of Dr, Rollins appears on p. 199.] 

The Chaikman. Thank you very much. Dr. Rollins. 

Mr. James Mahoney, director of the Employee Assistance Pro- 
gram, AFIXJIO. We welcome you, sir. 

TESTIMONY OF JAMES MAHONEY, DIRECTOR, EMPLOYEE 
ASSISTANCE PROGRAM, PHILADELPHIA COUNCIL, AFL-CIO 

Mr. Mahoney. I would like to thnnk the committee for having 
me represent our group here. The only credentials I bring is one of 
a rank and filer, elected union official, and somebody who is active 
in economic and civic responsibilities in our community. 

I am going to just summarize my presentation to you. 

Mr. GUARiNi. Please. 

Mr. Mahoney. Our country is engaged in a war the likes of 
which has never been encountered. It is not fought with rockets, 
guns, or soldiers or terrorists. It is distraught with street dealers 
and the foreign forces that import drugs into our area. 

Because of this concern, we decide how do we engage, this enemy, 
and we did a great deal of research and came up with some pretty 
definite opinions. The search took a long time, and that was re- 
search conducted by the Philadelphia AFL-CIO council which rep- 
resents approximately 250,000 people. 

Our experience said that we must initiate a program, an assist- 
ance program. But before I go into that, I would like to give an 
opinion and probably a definite opinion, on what we feel about 
drug testing, urinalysis and so forth. Wfc feel that in desperate 
times people come up with desperate solutions, and sometimes 
these desperate solutions only sharpen the problem and cause more 
difficulty than they tend to relieve. 

We feel that the testing program that has been proposed is 
doomed and the strategy is just one that harasses and humiliates 
thot'/e who are entering the work force. Random urinalysis and 
screening ends up with false positives and false negatives. False 
negatives are where people learn how to cheat the tests. Every test 
that has ever been created has people who know how to get around 
it. 

In fact, in looking through a magazine called High Times, which 
IS popular with the people who are involved in this area tells them 
how to beat the test by dropping little bits of anmionia into it. And 
I can give you 100 other wa3rs that workers have told me that if 
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they wanted to beat the test, they could beat the test. But that is 
just a wrong situation in its own right. 

v,o1?^r,J^ positives are of an even greater concern. And what 
JfJ^i^"^ "^^9^^^ ^ positive? Do we now have human beings 
testmg a case? Who admmisters the situation? We don't feel that 
tne present form of testing will produce correct results, and the 
T I want to belabor it at any great 

length but we feel that that approach is absolutely a flawed and 

SI S^nHSour ^ P-^*^- 
rJJ^°^ the search without due cause— you know, unless I am 
mistaken, we still have the Bill of Rights. There ought to be a 
^use to search a person. There ought to be a cause to go to that. I 
thmk If you have ever read any of Herman Melville's books, you 

wntS '^^v,*^?^^.^'^^?^"'!?,- You found the situation where 
S reached out and hit Claggett. Now the captain had the 
terrible situation of to do away with the handsome sailor, and it 
atoost caused a revolution on the ship, and it might have caused 
lit R ?Jio''TiiH°'' the English Navy, if you read it and all of 
horae tSultion 

What happens when you have a work force and at random selec- 
Jilir/f?!" ^-^f Supposed the handsome sailor is 

r^ rvT u^^^y*u°^'*J^^'T¥H'?hy who nobody has ever seen. She 
JB marched off the floor behmd a screen and made to urinate in 
tront of someone else I am afraid we are trying to solve the prob- 
reSity problem in a sea of urine. It doesn't work out in 

But that is enough with Tny negativeness, but I had to say that 
because I have heard all of this concentration on this situation. Be- 
cause of this and because of the realization of this, we felt we must, 
L?'-.^'!,*^'^IP''"^^' we couldn't do it by ourselves. 
AFri5-Tn. ft! . ?„5.'?^°^V\°^ °f P^Ple- That was, yes, the 
AJL-CIO; the Greater Philadelphia First Corp., the most elite busi- 

Si^eSirBiith^r ^'""'"^ 

^h^^ !P°^' officials and amongst employers, 

l^nt nJ[ fv,^^'^ ^"^e, alcohol, and str^s, they get a 

look on their face that says not that pain in the you know what 

^ A^^^^ ^^^^ ^ something tLt they rSuy 
S fiS ^P^- V"! P®°P\® *he poUcy level have d decide 
^hJ Z ^« "J^rested in helping these people, and not being pu- 
dP«YtiS -Tf logical y come up with a program that woSld 

deal with It from begmnmg to end, and I gave tliese (the assistance 
program brochures) to you, and I won't go through it. 

l^ut It deals with outreach and education. It deals with onsite 
trainmg at the job site of not only trying to teach the employee but 
wav ?H^f ^If^'^"^"'^ *° recognize it. It shows in a fraternal 
^^.1 f^P^l can come m and receive treatment. I could go on 
£ ^ that, but to the subject of aftercare. Everybody 

SnB ^^2f ^fS''^^' ^"^u*^^* ^ ^, forgotten art, because what ha^ 
pens m9st of the time is that people who are treating them in some 
of the institutions, by the time they have drained them of their 
Denetits, there is no money to be made in aftercare, so they throw 
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them back in. So I am a bartender — and we do represent bartend- 
ers — they come out of care, and the next day they are back in the 
cookie factory. This happens not only there, but it happens in the 
same way. 

In the first year, to show you the type of reception that we got, 
in one year we did over 68 training programs oiisite. Over 8,000 
people called up. The exact number was 8,327. We did 2,978 hours 
of coimseling. That's ofisite counseling. And, yes, we had to put in 
620 people either into detoxification or rehab programs. I could go 
on and talk about assistance programs, but you Know probably a 
great deal more than I do, but it is predictable that if people of- 
fered this, some will come in and look for help and self-commit, if 
it is on a fraternal basis and they don't think they are giving them- 
selves a black mark or a pink slip at their job. And, yes, there are 
people who are so down that they won't come in at all, and those 
people have to be found. Tliere has to be a trained person at the 
worksite who will recognize them and demand that they come in 
for mandatory referrals. 

In closing, I would to tell a little story out of Aesop's fables. The 
Wind and the Sun were having a little argument about who was 
the strongest. The Wind said, '1 am the strongest. Oh, here comes 
a man up the street with a cloak. Let's see who can get it off him 
first." The Wind huffed and puffed with all his bitterness and cold 
and heartless way, an|d the man just huddled closer into his cloak, 
and when he failed, the Sim tried. WJiat the Sun did was shine his 
warm face on him and the man peeled off his cloak. 

I'm afraid some of the approaches, the simplistic approaches we 
are tr3mig to take here are those that are huffing and puffing and 
are only going to shrink the problem further down below the sur- 
face. 

In closing, an invasion of privacy and false accusations, demean- 
ing humiliation is not good policy. Ultimately, the urine screening 
as proposed by the President, will only produce more of what it set 
out to resolve. I could go on. 

You know, everybofiy has talked about the job. Our program is 
not offered just to people who are employed. We decided that if you 
are going to do this in the city, and you had a social responsibility 
or just an economic brain in your head, you had to offer it to the 
community as a whole, because there are just as many spouses at 
home or children who are affected and affecting that person on the 
jobsite as the person himself. And if you just try to attack it with a 
rinky-dinky underfunded employee assistance program to cover 
your own you-know-what, it doesn't work out in the end. 

I don't want this to sound like a social technician or a gummy 
sociologist, I am talking as a hard-headed, practical business tyx>e. 
Our study we did Blue Cross — and I want to leave this with you. If 
you want more copieis, I'll get them to you. These are just done to 
tiy to take an intelligent approach to it. It showed us that those 
who are affected by drugs and alcohol use the health delivery 
system 11 times more than those not affected. 

In the study of 43 unions in a very efficient manner, we found 
out that those who do not have the problem used the health deliv- 
ery system 537.4 days. Those that had the problem used it 5,949.4 
days. And you say that is only an affected person? Our study this 
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year showed us that families that have a drug or alcohol problem 
use the health delivery system 3V2 times more. We understand that 
health care is a billion dollar problem a day in this country. This is 
not just the area of finding how to find somebody on the iob. It is 
an economic situation. 

This country is in a sea change, a sea change— I'm sitting next to 
^/^^lkn^° ^ ^ ^ "Sht to say that. In the ISTO's 

and the 1890 s we went from an agrarian economy to a mechanical 
society. Today we are going from a mechanical to an electronic, not 
service, but to do things in a different manner. In order for us to 
face those problems, the adversary relationship between business 
and labor has to be over with if we are going to have a strong econ- 
omy. ° 

If we again push ourselves down into labor's spies— and that is 
what the workers are going to say; if I put somebody in the work- 

fr^t^ }°°^J% ^® °^ how 'io I know he is just 

looking for that? Where is it at? Do you want to put the spies back 
m the shop without the resources to help the person? Now, I am 
not m favor of someone who has a problem just to be put in a very 

^ I can tell you that business agents come to me every day and say 
dimmy, get a program started in my local, because if I have to 
send someone out to that jobsite, I want to know that they are all 
right. And they, on their own, have started programs at the local 
level to try to find memb3rs before they would be sent out to a iob- 
site, because a situation should be, what? Proactive and reactive, 
and everythmg I pretty much heard here today is reacting to find- 
before ^ ^' ^ ^ 
I'll end with one set of figures. With all the finding that you are 
going to do, the searchmg you are going to do, and all the work 
that we are domg only 5 percent of the people with the problem 
are ever uncovered; 95 percent go undetected or untreated because 
there is rot sufficient funds and . sufficient effort -to do the early 
education and the early intervention work before people are seri- 
ously m problems. We only find them when they arV staggering on 
the job, when they are spaced out, when, they have cut themselves 
or done something before. 

When we went out to try to find funds to do this, I wiU tell you 
every place we went we were sent for sky hooks. I don't know 
where the money is gomg in this area, but when we went out— and 
1 teel our program is as good as any program around, we didn't 
tmd a soul ora progrc<in or an agency that had a nickel to help us 
institute It. They all claimed that there has been a cutback, so 
there isn't anything. ^ixi-ua^n.. 

Well, there is some problem that if you are going to have this 
type ot program, if we are going to improve and you are going to 
have them on the type of basis and the percentages that are neces- 
h^ ^ look situation. Thank you. 

[The prepared statement of AFL-CIO appears on p. 203 1 
Mr. GuARiNi. Thank you, Mr. Mahon^y. Admiral MuUoy 
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TESTIMONY OF REAR ADM. PAUL MULLOY, U.S. NAVY, RETIRED 

Admiral Mulloy. Grood afternoon. I £un honored to be in these 
chambers and to be able to participate in these important proceed- 
ings. I was asked on Friday, so I did a quick — rather Monday — to 
be here today. I hope I may be able to contribute in a beneficial 
way. I 

I am Admiral Paul J. Mulloy, U.S. Navy, Retired. That means I 
am retained, not retired; Fm ready. Under the Secretary of the 
Navy Lehman, Admiral Haywood and Secretary Herrington, T had 
the privilege of heading the Navy's war on drugs and other utople 
programs for 3 years before I retired in 1984. Since then i ciaye 
served as a private consultant in several fields, and this yeax" I 
have resumed a more direct role again against drug abuse. I am a 
director of a newly formed business named Quadro Associates, In- 
corporated, whose mission is to help orgsmizations achieve a drug 
free and secure workplace. 

I have also assisted Government agencies, including currently the 
Drug Enforcement Agency, with their drug deterrent program. I 
believe that when properly applied, urinalysis testing is an impor- 
tant tool in deterring drug abuse. In the Navy, I watched it contrib- 
ute to reducing drug abuse from 48 p<3rcent to less than 10 percent 
as ^art of a very comprehensive, multi-faceted people program, not 
unlike what Mr. Mahoney is saying. 

I think it is significant that when that went on, that all other 
performance indicators, including retention, which in the military 
is so imjjortant, rose during that time. In fact, our young people, 
and I think the Navy's average age is about 19.6, turned against 
the drugs that they themselves did. It worked. With enlightened 
leadership and peer responsibility, we did get rid of it without caus- 
ing real problems. 

Designed sensitively with people in mind, the urinalysis program 
should be used not alone, but within a full range of programs such 
as extensive street smart education and the helping hand programs 
that must go with them. The policy for use should be firm, should 
be fair, should be reasonably and clearly communicated. 

The objective should be to get rid of the abuse more than the 
abuser in combatting this complex, plague-like threat to our people 
and our system of values. Narcotics posed such a threat to the 
Navy and national security that we declared war on drugs. It 
worked. You declare, the President declare and conduct total war 
against this scourge and especially those criminal parasites behind 
it, and in that process do it with a humane enlightened way of 
caring for our people so we don't violate the trust that was asked 
here. 

Do that. I am confident we can. And I will help. Thank you. 

Mr. GuARiNi. Thank you very much. What you resdly say is that 
we need a national resolve that this must be one of our top prior- 
ities on the President's agerda in order to be successful in attack- 
ing the problem. 

Admiral Mulloy. Yes, anu his drug policy strategy in 1984 was 
an excellent blueprint. The resolve has to be done with a PR effort. 
I agree with Mr. Ueberroth on that. You have got to get the peo- 
ple s attention. The kids are being eaten up by this. 
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Mr. GuAMNi. It is your sense being involved in a program, that 
there is a national strategy that is lacking today. 

Admiral Mulix)Y. No, there is a strategy in writing. I think it is 
the enactment of It, the canning out of it. It is the full force of all 
involved. This has nothmg to do with party or ooUtics. 

Mr. CtUarini. No, it is a bipartisan effort, as you v/ili notice from 
this committee. 

Admiral MULLOY. Yes, there is, and this committee-and I was 
privileged to attend it before— thank God you are here. 

Mr GuAMNi. Thank you. With a $17 bDlion education budget of 
which only $3 miUion is for educatiorf in drugs is a pitiful sum 

Admiral Mulloy. I don't understand that. In Navy one of the ab- 
solute corollMies to go on a wage of war was a massive education 
mformation traming program with people like the narco priest 
trom New York puttmg on video tapes and telling the kids, we had 
our people subscribe to High Times. Here is what those idiots are 
telling you. Here is what our great scientists, doctors and clerev 
are telling you as the facts we published both side by side and said: 
you decide They did. Those are the same kids we have got now. 
They ^e beautiful, just lead them and they will do what's right. 

Mr. Gu.VRiNi. Admiral, we had a serious problem within our mili- 
KfA rrn"?J"'^^T¥'^ ^ Admiral cfrowe when he was head 

ot JNAIU. He said there was an extreme problem over there. Bv 
drug testing of all the officers right down to the lowest enlisted 
man we were able to wipe it out. That took place after we had a 
national mcident, I remember, with the U.S.S. Enterprise whero 

drn^ i^^K^ ^^'^'^^f^'' the flight deck and which they found 
drugs m the system of the pilot. 

I wonder whether or not you could say or make a comment as to 
whether or not the testing in the military was significant in our 
war against drugs. 

Admiral Mulloy. Yes, may I, Mr. Chairman 

that'' Please. I know you have some knowledge about 

Admiral Mulloy. The pilot involved was a reserve that was 
takmg antihistamme d oigs unknown to any of the Navy nhvsi- 
cians, and his doctor had prescribed it. The error there wi one of 
hey, guys, you don t fly when you have taken that stuff. The kids 
on the deck, yes, was drugs. Thanks to the hearings it really ex- 
ploded. In fact, I had had 6 gorgeous years at sea and three major 
commands. I was ordered mto Washington, si-A my first job within 
*° appear m front of this heariinv 

The net result under Secretary Lehman arid Secretary Herring- 
ton and Admiral Haywood and others, you ksicm, was that the wir 
on drugs went on. The first thing that wan applied was call it a 
war, black/ white, no gray, and start testing. We ended up, annual- 
ly, testmg Li million specimens, 9.8 million tests. 

Now, ve did that in mi explosive way of going abouc it, but in 

h^H.^n v'~tf'-^{*/i''^^^-^^® people the other day, on all that we 
had no technical false positives and I agree with Dr. Rollins. If vou 
do it correctly you set in place ahead of time, you communicate 
what you are doing, and you do it in corollary with other vigorous 
programs, u will work. And you shouVIn't get the false positives. 
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By the way, with a double blind system in the process we were 
running 6,000 double blinds a year— that's technical language. Dr. 
Rollins can tell you about it — zero false positives were the results. 

Mr. GuARiNi. Would you say it was testing that was the success- 
ful took that helped you wipe 

Admiral Mulloy. I thought it was essential. 

Mr. GuARiNi. Essential. 

Admiral Mulloy. Essential, because you gave the people the idea 
you weren't kidding, but at the same time I will anecdotally tell 
you that on a quarter deck of a ship with a detection dog with a 
cold in his nose and a kit that doesn t work, 70 percent of the stuff 
won't come aboard because our sailors are smart. 

Mr. GuARiNi. Well, what about. Dr. Rollins, the testimony that 
we heard that today you can defeat the test by taking certain kinds 
of other drugs that a neutralize and give you a blind test. Is that 
true? Is it reliable or 

Dr. RoLUNS. The testing is reliable, yes. It is possible to confuse, 
if you will, the screening test. If a highly reliable sophisticated gas 
chromato^aphy mass spectrometry test is employed as confirma- 
tion, it is virtually impossible. 

Mr. GuARiNL You are not concerned about the fac that you 
could defeat the purpose of the test by taking some other kind of a 
nostnmi? 

Dr. Rollins. Again, you could confuse the screening part of the 
test, the initial test, and if that is all an organization or if that is 
all the Navy was using, it would not be reliable. It is only a screen- 
ing test, and there must be a second totally separate confirmatory 
test performed. 

Mr. GuARiNL So scientifically, tests are reliable. 

Dr. RoLUNS. Yes. 

Mr. GuARiNL And cannot be defeated scientifically if they are 
properly taken. 

Dr. RoLUNS. If properly done they cannot be defeated. 

Let me correct that. I suppose it is possible that somebody could 
put water inside of a cont^er instead of urine or something like 
that. 

Mr. GuARiNL Would the test have to be taken in front of another 
person or the specimen collected in front of someone who would ac- 
tually be there to observe that it is in fact the urine specimen of 
that person? 

Dr. RoLUNS. I am not sure that I feel qualified to necessarily 
comment on that, but I think if you want that person's urine, yes, 
it must be observed. 

Mr. GuARiNL Mr. Mahoney. 

Mr. Mahoney. The answer to that is, yes, and I am sure that the 
Navy— and the Navy has an excellent program, but I think you 
ask the Air Force, they will tell you about the mess that they had. 

Admiral Mulloy. We had some messes, but there wasn't any- 
body hurt by it. 

Mr. Mahoney. And that is in the military where you have au- 
thority and disciplined control. Now take that out on to a plant site 
or a job site or an office and try to have somebody who is doing it 
commercially to make money and start to try to apply it. It may be 
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able to be applied in very scientific areas, hat in ihe real world, ?t 
doesn't happen. 

Mr. GuARiNi. Well, I guess you could hav3 o person go into a 
room and lock the door and there is nobody else in the room, and 
then come out with the viaJ. 

Mr. Mahoney. No, they have to stand in froi\t of you. They have 
to take the vial out. They have hold it, and you crayon 

Mr. GuARiNi. Well, you are very dramaticaliy giving a scenario 
that may not have to be followed. 

Mr. Mahoney. It kills the lily, but that is the way it is done. 

Mr. GuARiNi. Is that true. Dr. Rollins? 

Mr. Mahoney. Let's not kid around. It is either done that way or 
it is not done that way. 

Admiral Mulloy. Maybe I can help. 

Mr. Mahoney. I don't want to be the expert in this. 

Admiral Mulloy. The visual method is what we in the Navy es- 
tablished; that you must have somebody see the specimen delivered 
because right there is where you could have a problem. When we 
first started this thing in San Diego, baby urine was being sold $50 
a plastic bag. People were leaiming about all kinds of plastic appa- 
ratus. 

We insisted that the chain of custody be full proof— you know, 
Tylenol could learn from us. Then when it got to the lab, it had to 
be screened by a separate system at a higher cutoff level than the 
confirmation so that we knew we were letting some guilty people 
away, but all positives had to be confirmed by GCMS. That is an 
extensive program, but if you are dealing with people's reputations, 
you have got to do that. 

Mr. GuARiNi. Well, you never hurt an innocent person because it 
is only the positive tests that you are dealing with, so therefore no 
innocent i)erson would be hurt. The fact is you may not find every- 
body who is positive. 

Admiral Mulloy. That's right. And we said it is not only the 
public safety here that we are trying to protect, we are also trying 
to reaffirm the public trust. 

Mr. GuARiNi. All right thank you. 

Let me ask you. Dr. Rollins, who should be responsible for certi- 
fying laboratories to do this test, and you said there is a paucity of 
certified laboratories in cur country today. Where should that re- 
sponsibility lie? 

Dr. RoLUNS. Well, I'm not really certain about that. I can tell 
you the certification processes that are available now. As the Col- 
lege of American Pathologists has the certification process, it 
doesn't strictly apply to this, and I don't think it really tests the 
forensic nature of the sample. 

Mr. GuARiNL Should the Federal Government be responsible for 
certifying laboratories? 

Dr. RoLUNS. Perhaps the Federal Government or maybe even 
the State governments. For example, in the State of California, it 
has already been raised — the issue has been raised today that the 
State of California has a bill before their governing body concern- 
ing State certification of laboratories. 

I don't know whether I have an opinion. It certainly could be the 
Federal Government. 
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Mr. GuARiNi. But there should be certification somewhere. 
Are the States adequate in meeting the responsibilities in doing 
the job? 

Dr. Rollins. No, they are not right now. 
Mr. GuARiNi. Thank you. Mr. Clay Shaw. 

Mr. Shaw. Mr. Mahoney, you, in your statement on page 3, you 
said, "Urinalysis as currently being practiced and as it has been 
proposed by President Reagan, is an ill-fated and foolish plan." I 
am a little bit confused. I don't know of any plan that has been 
proposed by President Reagan. 

Mr. Mahoney. I read — now you are here in Washington — in the 
apers that there was a Presidential commission that you have had 
ere that proposed urinalysis for drug testing. 

Mr. Shaw. What that was is an independent study and recom- 
mendation by the President's Commission on Organized Crime. 

Mr. Mahoney. I apologize to him. Whoever's plan it was, I think 
it is — I may be mistaken. 

Mr. Shaw. I just wanted to clarify that for the record. 

Mr. Mahoney, being a descendent of Irish stock from the State of 
Pennsylvania, I am pleased to say that I agree with you on just 
about everything you said with the exception of the one point. The 
one point is, of course, the point whereby you disagree with the 
panelists to your left and to your right. 

In your stat^ement you talked about a search without due cause. 
Now, perhaps we ought to defer this to the lawyers down at the 
other end of the table. I always thought that that provision in the 
Constitution was geared more towards the question of criminal law, 
criminal prosecution, at least that has been where it has been 
mostly brought about. But I would say, and I would direct this to 
either one of the attorneys, where it can be — I think you both cov- 
ered this in your opening statement, but where it can be justified 
by the employer and where it is not done or any criminal purpose, 
and where it is dene with due care as to confidentiality, is there a 
problem with illegal search and seizure? 

Mr. Angarola. The confusion arises when you consider the Bill 
of the Rights, particularly the fourth amendment, the prohibition 
against unreasonable searches. It only relates to govenmiental ac- 
tions. Therefore, I am protected from searches by the police or 
from even the metropolitan transit authority, since it is a munici- 
pal body, that prohibition applies to their actions. It does not apply 
to a private industry or to a private company, for example. So if 
you ran a grocery store, you as an employee do not have a constitu- 
tionally protected right against a unreasonable search by your em- 
ployer. 

Mr. Shaw. Well, there is no way to extract the specimen without 
the cooperation of the employee. Someone can lose their job, but 
they can absolutely refuse, even though I am not suggesting that 
type of a harsh approach to it. 

Mr. Angarola. The other side of it is in the Government context 
where it is clear that the 4th and 14th amendments do apply, at 
least one court case has held that a governmental employee can be 
tested if the nature of the work is such that it involves hazardous 
work around high voltage wires. The court determined that that 
was a reasonable test, a reasonable search. There was a reasonable 
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relationship to job safety to allow the urine testing to occur. These 
are district corrt cases I am talking about. 

A case last year came down in Iowa which did not allow the 
random testing of correctional officers in a State prison. It did 
allow preemployment testing and annual physical testing and "for 
causf ' testing, but did not allow for random testing. The court said 
there was no reasonable suspicion of drug taking by specific correc- 
tional officers to justify that test, that search. That is being ap- 
pealed. The quesxion is, is it reasonable to use testing to prevent 
drugs from being introduced in the prison system? That is what the 
court of appeals is going to have to decide. Was it reasonable to 
test. 

Mr. Shaw. Doesn't it appear to you that the court may have 
been grappling looking for a middle ground with regard to this as 
to existing employees and future employees and perspective em- 
ployees? 

Mr. Angarola. Yes. 

Mr. Shaw. I guess we stili have to wait for the final word with 
regard to that. 

In those cases, did court make a distinction between — it 
would be quite obvious if the results were turned over to the 
State's attorney's offica for prosecution, then all of us would be 
very upset — with any iegai background — would be very upset by 
the constitutional infringements there, but have the cases made 
that distinction? 

Mr. Angarola. They have. They have discussed it in the context 
of the Government as employer rather than the Government as en- 
forcement agency. 

Mr. Shaw. Don't you think that is where the distinction might 
eventually come down, where it would be drawn? 

Mr. Angarola. I think that is one of the distinctions that will be 
made. 

Mr. Samuei^. If I could just comment on that because I might 
have a slightly different view of where the courts have come on 
that. From our reading the cases, most of the court decisions that 
have looked at the constitutional issue have found the Constitution 
implicated even where the test is being made for emplo3rment pur- 
poses as opposed to criminal purposes. 

Most of the courts are still saying that is a constitutional issue. 
The fourth amendment does apply, and the standard has to be ordi- 
narily reasonable suspicion or probable cause is the language that 
the courts have been using. 

Now it is true that most of the court decisions that we have seen 
have outlawed random testing for that reason, saying that there is 
no reasonable suspicion involved by definition when you are doing 
random testing, because you are testing employees regardless of 
reasonable suspicion. So, there is a constitutional issue implicated 
there that I thmk needs to be looked at. 

Mr. GuARiNi. Would the gentleman yield for a minute? 

Mr. Shaw. I would be glad to yield. 

Mr. GuARiNi. On the fifth amendment, the self-incrimination 
part, that would only be where vou are criminally involved not just 
where your contract is involved as an employee union contract or 



86 



83 



just an employee contract. Could you comment on that? Is there a 
constitutional violation there at all? 

Mr. Samuels. That's correct. None of the court cases that we 
have seen have addressed this as a fifth amendment issue. They 
have talked about the fourth amendment right against unreason- 
able search and seizure, due process, rigM to privacy. We haven't 
seen a court case that has dealt with this in the fifth amendment 
context. 

I think one of the things that needs to be looked at, though, that 
has been raised in some of the more recent cases that have been 
filed, is that there is nothing in most of the policies that we ha^'^e 
seen, meaning most of the urine testing policies by Government 
agencies that would prohibit those employers from turning test re- 
sults over to prosecuting agencies, so there at least is the possibili- 
ty that somebody could be raising these arguments saying thai, 
while it is not being yet, there is nothing that would prevent an 
employer from turning this over to the prosecution and therefore 
there are fourth and fMth amendment implications. 

Mr. Shaw. Yes, but if they did, then the fifth amendment impli- 
cation would click in immediately, and any evidence of that nature 
I believe — and I see you shaking your head affinnatively that you 
agree — any such evidence would be thrown out as improper. 

Mr. Angarola. If I could just put one gloss on that, a test shows 
only that you have used drugs, and of course, imder the Federal 
Ctontrol Substanices Act and under State uniform control sub- 
stances acts, drug use is not a crime. Possession is a crime, and 
while that may sound like a very foolish distinction, but it exists, 
and testing you can only Bhow. use. You cannot necessarily show 
possession, so I am not sure 

Mr. Shaw. Unless you drove your car to the test. 

Mr. Mahoney. I hope. Congressman, that in being naybe too ver- 
bose about it that maybe I nave obfuscated the point. I don't want 
to be a constitutional lawyer and every time I speak to mother 
lawyer he gives another cpmion, and so that is as wide as there are 
people. Plus, I don't want to confine this just to contractual law 
that the union would havp. There is also a group of laws chat '.s 
almost accepted that there are some common rights an employee 
has that aren't imder the Constitution or under the ul uon contract 
that he has. The courts have been saying that people just cnn't be 
willfully fired for capricious reasons, even without a union contract 
or without the Constitution. 

I hope that in saying this I didn't infer vhat we were against test- 
ing on all bases. What I was trying to do by beir j very direcl about 
it, is to say this mine testing is a single answer, an answer that is 
just trying to simplify t\e question -^thout the humane way of 
trying to do something is only <^oing to corrupt the wc:ikforce. 

All I could say is I wish I was back as the union organizer again, 
because all of this testing going on in plants would have made my 
job an easy one. They would have had so much trouble and such an 
easy job to win the people over bee ause >hey feel they have been 
put upon, I would have looked like I was intelligent or smart. The 
employer was doing the job for me. But it is not just that. We are 
afraid that good people who could be saved, who we lost in the 
workforce or afraid that people will learn how to go around it, and 
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the focus vnll not be on trying to solve the problem said helping 
people, but it will be on the punitive end. 

^hat vein, you are back light years. In this 
whole field of drug, alcohol, and stress it has taken years to get 
people to say that it is not a moral malady; that it is not socially 
repugnant because you have the situation. It is a disease, and all of 
a sudden when we seem to start to make some progress, we are 
back with the cop and the club. That's what the worker feels Now 
you are asking me to come forward and admit it and fraternally 
try to solve the problem, and next week I find out you have a 
secret agent m there trying to do it. It almost is counterproductive. 

1 am gomg to end by saying that I am not against all forms of 
testing because that is necessary, as the Admiral has said, and may 
be effective, but just that as a simplistic answer without the other 
IS doomed to failure. 

Mr. Shaw. Well, maybe we are not in total disagreement on that 
last pomt. Let me ask you this question, Mr. Mahoney, Do you be- 
lieve m drug testing for Federal employees with top secret clear- 
ance? 

Mr. M>v HONEY. Since I am not their business agent, I don't wan 
to make pohcy for them, but I think— as a person who has no juris- 
^ction in that area— I think that in . certain areas where the na- 
tional mterest is at stake, there are reasons why things have to be 
done. There is always a rule of reason. And all I am asking, if I can 
be askmg for a rule of reason on this side, there has to be a rule of 
the other side. If it is arbitrary, it is doomed to failure. 

Mr. Shaw. J think that that has been the message through all 
the panelists today, maybe expressed more on the positive than the 
negative as you approached it, but I do think that everyone be- 
lieves that— and I think it was best said by Mr. MuUoy. We want to 
get nd of the abuse rather than the abuser. I think that is all of 
what we want to do, I tinnk that is what employers want to do. 
They don t want to lose valuable employees. 

^ UT^'I^^^^- practical, you go to an employee and 

say. Let s start an employees assistance program." Let^s try to do 
something, and there is a deaf ear, like you are a man from Mars. 
All 01 a sudden they go to a bc-minar where some Merlin magician, 
some chemistry act gets on that is going to make a buck, and they 
say^ we can nd your plant of all these problems. Whip. Pa-don me, 
ma am. Right out the window. Next week he has got everybody in 
there with testmg and ^^sting, and the person has neve- done any- 
thing to try to solve this. 

Mr. Shaw. Mr. Mahoney, ws have heard starting eaiiy tkir. 
mormng and endmg 2:30 or later this afternoon, one succcp=^ si^^r^ 
after another. 

Mr. Mahonisy. I would ask you to do something. 

Mr. Shaw. We are saving lives. We are sa'--V j -n^operty. In the 
long run, we are saving jobs. We may be upn'ng produotivitv . We 
may be makmg the American worker more .cjductive, and it is a 
situation when testmg does come into the 'vorkpla^^e. Now, chvious- 
ly, there are I am sure we can fiil reams o;' paper in instances 
where testmg has been abusive, and I woui.'l never subscribe to 
that type of testing, but I think it is a valuable tool and I think it 
should be contamed, and when we talk about education, I think. 
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being an officer of the union, have a responsibility to educate your 
workers as to what is reasonable drug testing so that they would be 
encouraged to go along with reasonable drug testing. 

As a matter of fact, J thhih that the union should be very active 
as to drawing what are acceptable guidelines. 

Mr. MAHONEY. Well, you luiow, I don't want to be argumentative 
because I have on Cuais 

Mr. Shaw. We are not arguing. 

Mr. Mahoney [continuing]. No basis of fact to be argumentative. 
If there is an area where there are self-ordtined experts, it is drug 
and alcoholism. When you ask them to substantiate it with facte 
and studies and programs, they say, "No, this is what I know about 
it that is coming down the line." 

I question this grand success where people have just institut 1 a 
testing program, and the problem that I am trying to state is for 
everyone that is trying to do it quickly through a testing program 
without a full employees assistance program. There are many more 
of those than the people doing it correctly. Now, someone if said to 
me we are going to have a testing program, we are going to have 
an employee assistance progrcun right through to aftercare, you 
have me now that I £un listening, that this can make a change, but 
just the sole testing alone without a comprehensive program vj 
doomed to failure. 

Sometimes I think that people go from the particular to the gen- 
eral. They come in here and tell you about a particular success 
story and expand it to the general. The general case, if you will 
study it, yoL*. will find isn't the fact of life because most people cut 
there haven't even tried to start to do something on the all ovei 
ethicL. I don't want to be argumentative about it. I have said too 
much already, but it is simplification that I am tr3dng to deal with. 

Mr. Shaw. You are not going to find an argument from ma. Your 
handout says to identify people whose problems impair job per- 
formance and to motivate them to seek and receive assistance on 
confidential basis. Rehabilitate rather than terminate. Curb the 
coste associated with excessive health care claims and reduce pro- 
ductivity. 

Everybody's head will nod affirmatively on that and that is 
something that all of us want. 

Mr. Mahoney. But I will give you a fact, and this is real fact out 
of a study that we just did. From 1980 to 1984, and this studying 
the whole area of Philadelphia and doing it scientifically, not hap- 
hazardly like some have done. There was a ^i6-percent increase in 
admissions on drug and alcohol. 

Here is the point I am trying to get. People going into detoxifica- 
tion. That is to get dried out so you won't catch them— 26-percent 
increase; rehab, 8 percent less. So it means that they are getting 
frightened. They are going in to get dried out. But if I found that 
rehab was going up along with detox and the problems of people 
being admitted, then I would say we were having a success. But 
when I find out that people are going into detox and not going in 
for rehabilitation, some parte of us are missing the boat toward 
really helpuig people, and I am as guilty, and I hope some of the 
rest of us are also. 
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That is not supposition. That was done in a very comprehensive 
report which, if ycu want, we get to you and show you the facts 
and figures of it. 

Mr. Shaw. I have just one thing to add to that, and that is I 
think it is impoicant to remember that the threat of the test is a 
deterrent as much as anything else. All of us want to det^r the use 
of drugs. 

Mr. Mahoney. If that solves the problem, yes. 
Mr. Shaw. Thank you. 

Mr. GuARiNi. Our good colleague from (Connecticut, Mr. Row- 
land. 

Mr. Rowi .iND. Thank you, Mr. Chairman. First, I think I speak 
on behalf of the whole committee when I thank you all for your 
patience and certainly for your strong viewpoints and your interest 
in this issue, and we have kept you here quite a long time, and we 
all greatly appreciate that. 

Wiiat I would like to do is follow up what the Admiral said with 
a qiiestion that I had. Admiral, you were making reference to some 
of the urine tests that were done, and you inferred there were mil- 
lions thot were done. The only personal notation that I would 
make, and I think the thing that we need to keep an eye on or 
keep in the back of our minds is that indeed the drug problem in 
the v/orkplace and anywhere else is not necessarily with just young 
people, and obviously your experience has been with young Navy 
meii and women. I think we need to continue to remember that it 
is ailecting employees of all ages. 

One of the biggest problems we have seen on this committee is 
cocaine use, and indeed it is a type of drug that cross all genera- 
tions. For me, would you mention again how many tests were done. 
I think you said 6 million. 

Admiral Mulloy. 1.8 million specimens. That's every sailor theo- 
retically from the Chief of Naval Operations on down to a seaman 
recruit, three times a year. That is what we were trying to achieve, 
and it was done on that fashion from the chief of operations all the 
way down, and six tests on each specimen because we wanted to 
get predominately cocaine and marijuana, but we were also, from a 
regional point of view of the worldwide Navy, things like hashish 
over in the Middle East, so we had the laboratories do those tests, 
but we were mandatory on the prescribed eyewitness, chain of cus- 
tody very rigorous, all of which were tested by people they didn't 
even know were around checking on it, and then those rigorous lab 
procedures. 

I totally agree with all these people, including our good friend 
here, that you don't put something like this in alone. It has got to 
go in with a whole umbrella of other programs, as Congressman 
Shaw was also alluding to. So it amounted to 9.8 million tests per 
year. 

Mr. Rowland. Let me ask you this, then. Admiral. You have got 
my curiosity peaked. How many individuals did you find with some 
type of drug use? 

Admiral Mulloy. Out of that? The first time they tested it, that 
IS where thjs alarming 48 percent came out. There was at one time 
the DOD verbal survey, fill in the blanks, that said 48.6. 

Mr. Rowland. The 48 percent is the verbal survey. 

I 
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Admiral Mulloy. That was tiie DOD survey. A lot of people in 
the Navy said, well, that doesn't make any sense at all. So we ran 
a urinalysis test. Now we are getting rid of the verbal— 47.8. So 
that took care of the elephant theory. 

Mr. Rowland. Almost half of the tests that were done indicated 
drug use. 

Admiral Mulloy. In the 18- to 25-year-old population that was 
being tested. 

Mr. Rowland. How about of the entire population! 
Admiral Mulloy. We didn't do the entire one for that type of 
test. 

Mr. Rowland. So that was done to approximately a million Navy 
men and women between the ages of 18 and 25. 

Admiral Mulloy. You have got to be careful of that. The name 
of the survey was triggered by the Burt survey, a ..DOD survey, 
which was, I think, 19,000 people total worldwide, all Armed 
Forces. The Navy did a urinalysis survey — you can get this from 
the Navy for the record, but I believe it was 1,000 on the Atlantic 
coast and 1,000 on the Pacific coast, but from statistical extrapola- 
tion, you draw a 47.8 percent. And, man, you better pay attention. 
That's when we said we have got to declare a war. 

We are pleased with the results, because it does tell you, as these 
gentlemen are sajdng, and the concerns he is expressing, which I 
am very sensitive to, that if you do it right, with enlightenment 
and a lot of programs that are really geared to people and reaching 
out a hand to help them. If they come up and ask for help, they are 
free. They get a free ride. 

Mr. Rowland. Do you think the drug test acts as a deterrent? 

Admiral Mulloy. Oh, absolutely. 

Mr. Shaw. I just have one question. Maryuana, I understand, 
stays in the system longer than cocaine. 
Admirsd Mulloy. Yes. 

Mr. Shaw. How long a period there are we looking at that you 
are going to pick up the marijuana for? 

Admiral Mulix>y. These gentlemen could say. With a heavy user 
you can get it up to 30 days, in a very heavy user. Of course these 
tests we are running at about a 48-hour, 72-hour turnaround time, 
so if the test is taken, the specimen is given 60 milliliters of it, so 
that you freeze it if it i^ positive, all of these technologies, which, 
by the wa are available, and I didn't want to get into that. But 
they have rigorously been tested for 4 to 5 years. They have with- 
stood the challenge of the courts, and in fact the judges support it 
because it is fair, reasonable and technologically soimd. 

The issue-<rf the time constant for maryuana is established. We 
know that. We are concerned about these rapid drugs that are as- 
similated into the body and then out again, but that is why the 
random test is important. 

Mr. Shaw. I just didn't want anyone to come away from this 
healing with the idea that 47 or 48 percent of the sailors were 
daily users. 

Admiral Mulloy. Was what? 

Mr. Shaw. That that percentage was daily isers. 

Admiral Mulloy. Oh, no, of course not. The issue was that we 
even found it. 
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Mr. Shaw. You were very clear. I just wanted to mal:e sure the 
record was. 

Mr. Rowland. I just have one final question for Mr. Angarola. 
One thing you said really caught my attention. It was something to 
the effect when you were referring to the drug testing program or 
any drug testing program, you said if it is reasonable, it is legal. I 
don t know if that was your exact quote, but you made that infer- 
ence. I guess the obvious question that I hfive, and I think we have 
been kind of grappling with this for the past several hours. 

By whose judgment do you think the drug testing can be deter- 
mmed as reasonable? I would appreciate your comments on that. 

Mr. Angarola. I think it goes back to what I mentioned with the 
Iowa Correctional Facility case. In the private industry, it is a rea- 
sonable program, and again, I fully concur with Mr. Mahoney and 
Admiral MuUoy. I am not saying testing alone. I don't think 
anyone is saying testing alone can solve the problem. 

Mr. Rowland. No. 

Mr. Angarola. But if a private entity sets up a reasonable test- 
ing program, it is unlikely to be challenged even, but if it is chal- 
lenged, I would say there are very few legal bases to overturn the 
testing. 

The second issue, though, is with the governmental situation 
where you do have the 4th and 14th amendment concern. Maybe I 
was being a little too cute, I didn't mean to be, but what I meant is 
if it is reasonable in terms of reasonable under the C!onstitu- 
tion 

Mr. Rowland. By whose determination? 

Mr. Angarola. By a court's determination. I think we have to go 
on that assumption, and we are, in a sense, at a very early stage to 
determine what, in each individual instance, is reasonable and 
what is unreasonable, and I thinlc we just have to wait, for the 
courts to decide. 

Mr. Rowland. In other words, at this juncture you believe that if 
an employer sets up before the person is employed a reasonable set 
of principles, circumstances, stendards, whatever the case may be, 
and if that employer terms that to be reasonable, in other words, if 
it is not tested and goes through, that, in your opinion, would be 
looked at as a reasonable drug testing program. 

Mr. Angarola. I think what we are seeing now, even with the 
Iowa case, you will find that preemployment and for^iause testing 
IS accepted and an annual physical testing is accepted. 

Mr. Rowland. Accepted by the employers? 

Mr. Angarola. Accepted by the court. 

Mr. Rowland. OK. 

Mr. Angarola. And by the employees. I think what is happening 
IS that we are focusing on random testing so much now that it may 
be, again, another cloud that is confusing the issue more than help- 
mg us. The real issue is how do you identify people, and how do 
you get them some help, and how in the emplojonent context, do 
you have a healthy and safe workplace, and that is where I am not 
so sure where the courts are going to come out. Where is that line 
that says this is unreasonable? We don't know yet. 

Mr. Rowland. Thank you very much. 
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Mr. GuARiNi. In following up on getting the help, who pays, Mr. 
Mahoney, Blue Cross, the health programs, do they pay for the 
medical services that are rendered to someone? Is it treated like a 
disease? Do they pay for rehabilitation? Should the company have 
to pay? What is happening out there in the field? 

Mr. Mahoney. I didn't want to get off into that. It is such a 
hodgepodge out there. You have H^O's that people are covered 
under that cover outpatient, but not inpatient. You have the Blue 
Cross that covers inpatient, but not outpatient. It is as wide and as 
long as everyone that comes through the door. 

Mr. GuARiNi. So there is a lot of confusion. 

Mr. Mahoney. The confusion is rampant, and it is almost heart- 
rending when someone comes through and says, "I have been cov- 
ered for X number of years, and I have all this coverage. I have the 
best coverage in the world," and he says, "My son is in trouble, 
help him." And I say, "Mr. Jones, you don't have coverage." He 
says, "What?" You have it for everj^hing else, but you don't have 
it for drug and alcohol. 

Mr. GuARiNi. Well, what about rehabilitation. Do the companies 
generally pick up the bill for rehabilitation when a worker can't 
afford it? 

Mr. Mahoney. Here is where a problem really gets into the 
nitty-gritty, and it is something that we have gone into and taken a 
look at it at the social service end. We are also looking at it in the 
cold business end and how it works. I said that we had 635 or 637 
people go in. If we don't have people go into treatment in more eco- 
nomic ways than the ways that are presently there, it fails also. 
When some goes into inpatient or free-standmg or acute hospital 
care, it ranges anyplace from $10,000 to $20,000 a person. 

Mr. Guarini. It is expensive. 

Mr. Mahoney. Very expensive. That's why we are trying at this 
point to say that acute care hospitals may be necessary for some 
people that have a very serious debilitating physical problem along 
with it. Free standing, which is cheaper, is available for those who 
just need detoxification rehabilitation. And, yes, there are people 
who need to be in something that we are starting now. It is almost 
an evening program, and it only costs about $2,000, the same type 
of treatment, the same tjrpe of education, the same t3rpe of workup, 
and we are going to do it cn the outpatient basis either during the 
day, if somebody wants, or in the evening. 

It has two benefits. One because of cost and because then people 
will start to try to write benefits that would cover it. See, if I have 
to cover $20,000, I don't want to cover it, but if I have to cover 
something that costs $2,000, I may put it into my coverage. I'm not 
being wordy, but it is so complex that it is almost a shame. It is a 
disgrace, because we have people out there who are body-snatchers. 
And most people in the drug and alcohol program are no more in- 
terested in rehabilitation thsm the world. 

They are interested in bodies to get into their hospitals to fill the 
beds to make a couple million bucks, and that is what it comes 
down to. They do all of this psalm singing stuff about what they 
are doing for people, and I realize that their clinical review is hor- 
rendous. The clinic review that they think they have, it is a wink 
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of the eye. It is whether there is a cold bed and I have got a wann 
body and that costs a lot. 

This goes deeper than that. You have to be able to economically 
get people treatment at a cost they can afford, and it is our job— we 
think we have made a success out of this program as far as getting 
out and trying to educate our people. Where we are faUing.. and 
that IS the area that you are talking about, is how to get a constant 
benefit that is affordable for employers or union funds to buy so 
that they will encourage people. 

I have had business agents say, 

Mahoney, you are a character. You talk holes in my head to get interested in this 
program, and now my fund is busted. You did me no favor. Find a way to get the 
help for my people so we can afford it. 

Axid we are out in this area trying to pioneer this day's program. 

Mr. GuARiNi. Let me ask you, is this becoming a subject of collec- 
tive bargaining in the union contracts? Has it happened yet? 

Mr. Mahoney. Health care is the biggest subject of collective 
bargaming. The cost of health care today is probably the single 
most largest cost— not just directly. Years ago, everybody worried 
about direct wages. 

Mr. GuAKiNi. No, I am talking about drugs and rehabilitation of 
drugs. 

^ Mr. Mahoney. Yes, it is becoming a subject, but what is happen- 
ing IS people are saying where is the coverage, and it is almost a 
shame, and I am not trying to advocate one health plan over an- 
S?>f^» somebody offers a hodgepodge of health plans like 

HMO s from one to another, and they don't explain that there is a 
large area that you have— like I have six kids. If I would have a 
plan without that coverage with percentages, I should have my 
head jammed because I have got to be a lucky man to get 
through this without stubbing my toe along the way somewhere. 

It IB a very serious discussion. The problem is the amount of 
knowledge on the subject, and the approach to it is one that is very 
weak. I think as Conpre^nen, if you could look into ways to prac- 
tically try to fund intelligent approaches to this. All kinds of 
money was thrown in metliadone clinics and all kinds of things 
like that Very little was ever— it is so minuscule, so small, that if 
just a little bit was put toward an organized effort, we might come 
up with some answers. 

I am not trying to be wordy, but your question is like a 4-hour 
explanation. 
Mr. GuARiNi. I understand that. 

Mr. Mahoney. For every person that comes in, it is a different 
answer. 

Mr. GuARiNi. But the fact is that it is a nightmare and there is 
confusion out there. 

Mr. Mahoney. It is a nightmare and it is confusion, and all that 
we hp.ve tried to do is to get we in the labor movement, the busi- 
ness community, health insurers, and the United Way, to form a 
consortium to almost give away these services. And when we look 
to the established programs that you have been funding that are 
supposed to be all God's work out there— I am being repetitive— 
when we went to them for help, all I got was left-handed screwdriv- 



94 



91 



era and sky hooks. They had no way that we fit, no way that we 
were necessary. "We don't need you. We don't v/ant you. We don't 
want to ever see you, and we can't afford you, so get lost. But here 
IS where you go. Go look over here." So we ran over there and we 
tound that was a blmd alley. Then we come back and say, "Oh, you 
shouldn t go here, you should go there.". So after 6 montlis of being 
sent on fools errands— and just doing it intentionaUy because we 
didn t want to say we were just too ignorant about it, we found our 
own ways to start to put it together, but it didn't come out of the 
estabhshed Government programs that are assigned to do this 

Mr. GuARiNi. You have been a great panel. The select committee 
thanks each and every one of you. 

Mr. Mahoney. Sorry to be too wordy. 
^.^^•^UARmi. It was excellent. Thank you. The hearing is ad- 

[Whereupon, at 2:45 p.m., the committee was adjourned subject 
to the call of the Chair.] 
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hR, CHAIRMAN, I am pleased to be able lo participate in 

IHESE HEARINGS THIS MORNING EXAMINING THE CRUCIAL PROBLEM OF 
DRUG ABUSE IN THE WORKPLACE. 

I WANT TO EXPRESS MY APPRECIATION TO YOU FOR CALLING THESE 
EXTREMELY IMPORTANT AND TIMELY HEARINGS, 

In my REMARKS, I WANT TO BRIEFLY ADDRESS TWO ISSUES 
THAT CONCERN ME VERY DEEPLY, ThE FIRST RELATES TO THE USE 
OF URINE TESTING TO DETECT DRUG ABUSE, ThE RAPID INCREASE IN 
THE NUMBER OF FIRMS CONDUCTING PRb-EMPLOYMENT DRUG SCREENS AND 
TESTS OF CURRENT EMPLOYEES HAS CREATED AN ENORMOUS DEMAND 
FOR LABORATORIES TO PROCESS THESE TESTS, At THE CURRENT 

time, this industry is totally unregulated. a study in the 
Journal of the American Medical Association in April 1985 

SHOWED that error RATES IN MANY LABORATORIES WERE 50 - 100 

percent, 

i believe that procedures must be developed to certify, 
on a regular basis, the proficiency of laboratories engaged 
in drug testing, preferably, this should/ involve a double blind 
type..of test administered by an -independent body such as the 
Center for Disease Control. I also believe that any time an 

INITIAL URINE SCREEN YIELDS A POSITIVE RESULT, A CONFIRMATORY 
■TEST, USING A DIFFERENT TECHNOLOGY, SHOULD BE REQUIRED, ThE 
LACK OF ADEQUATE QUALITY CONTROLS ON LABORATORIES DOING DRUG 
TESTS AND THE FAILURE TO CONFIRM A POSITIVE DRUG SCREEN 
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CANNOT BE TOLERATED WHERE A PERSON'S CAREER AND OPPORTUNITY 
FOR EMPLOYMENT IS AT STAKE, ThOSE BEING TESTED NEED TO BE 
ASSURED THAT TESTS WILL BE CONDUCTED ONLY ACCORDING TO THE 
HIGHEST STANDARDS OF CARE AND QUALITY. 

Second^ i believe every business should have in place 

AN aggressive DRUG EDUCATION PROGRAM FOR EMPLOYEES, AIMED 
AT PREVENTING DRUG ABUSE. WhERE EMPLOYEES ARE UNIONIZED^ 
I WOULD ENCOURAGE SUCH AN EFFORT TO BE A JOINT MANAGEMENT- 
UNION PROJECT SO THE MESSAGE TO WORKERS IS UNEQUIVOCALLY 

CLEAR. Employee assistance programs and other efforts to 

HELP WORKbvS WIT(* DRUG AND ALCOHOL PROBLEMS ARE COMMENDABLE^ 
AND I FULLY ^'UPPORT THESE EFFORTS. HORE ATTENTION^ HOWEVER^ 
SHOULD BE DIRrCTED TOWARD PREVENTING THESE PROBLEMS BEFORE 
THEY OCCUR. IhE COST SAVINGS WOL'LD BE SUBSTANTIiVL. JuST 
AS EMPLOYERS GO Tc cREAT LENGTHS TO REDUCE ACCIDENTS IN 
THE WORKPLACE^ THROUGH INTENSIVE SAFETY CAMPAIGNS^ SO SHOULD 
THEY ENCOURAGE THEIR EMPLOYEES TO REMAIN DRUG FREE THROUGH 
COMPREHENSIVE DRUG ABUSE EDUCATION AND PREVENTION PROGRAMS. 

Mr, Chairman^ once again I congratulate you for 

HOLDING THESE COMPREHENSIVE HEARINGS TO EXAMINE THE PROBLEM 
OF DRUG ABUSE IN THE WORKPLACE. .1 AM SURE THESE HEARINGS 
WILL PROVIDE THE OPPORTUNITY TO EXAMINE THE IDEAS I HAVE RAISED^ 
AS WELL AS MANY OTHER IMPORTANT ISSUES. 
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Mr. Chairman and members of the Committee: Thank you for Inviting me here 
today to testify on the overall problem of drug abuse In the workplace as 
well as the Issue of drug testing In the workplace. I appreciate your 
focusing national attention on a subject of such Importance to our efforts 
In combating drug abuse among our citizens. 

Drug testing or screening has surfaced as a current Issue because the 
procedure Is becoming widely used by employers who recognize the serious 
health and safety problems posed by drug abuse among their workers and are 
detemlned to take some action. Substance abuse Is a very conmon health 
hazard In the American workplace today. In addition, although It Is 
difficult to obtain precise figures from business and Industry on the cost 
of alcohol and other drug abuse, we know that substance abuse related to 
accidents, loss of productivity, loss of trained personnel, theft, 
treatment. Insurance claims, and security has made a significant enough 
negative financial Impact to force many employers to address the Issue. 

Data from our National Household Survey and our High School Senior Survey 
reflect the magnitude of the drug abuse problem In the United States today. 
The latest household survey data Indicate that a variety of drugs are 
currently being widely used (current use Is defined as use In the last 30 
days). Twenty million Americans are currently using marijuana/hashish; 4 
million Americans are currently using cocaine; more than 2 million Americans 
are currently using other stimulants nonmedlcally; more than 1 million 
Americans are using sedatives without a prescription; and 100 million 
Araerlcons are currently using alcohol. 
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Among America's young adults (ages 18-25), which Is the segment of the 
population generally thought to use drugs most extensively, 65 percent have 
experience with some Illicit substance: 64 percent have tried marijuana; 
roughly 20 percent used marijuana dally for at least 1 month d:jr1n,i ' 
adolescence; 28 percent have tried cocaine, and 95 percent have uMv 
alcohol. This Is the population now entirfrinq the workforce . Cl&^^n. . 
statistics are cause for serious concern. 

For several reasons, It Is difficult to obtain data on drug use fro(n surv*> 
conducted In the workplace. Businesses are reluctant to share with the 
public any dat* they might have collected for fear that they might reflect 
poorly on the quality of their work products and consequently affect sales, 
while Industries such as transportation fear that releasing such surveys 
could result In a lack of public confidence in their employees. Finally, 
employees are reluctant to report drug use to their employers or at their 
place of work for fear of threats to their job security. 

He do have data, however, from several NIDA-sponsored studies which have 

examined the relationship between drug use and work-related variables. 

These recently completed studies have shown that current marijuana users 

have high rates of job turnover, especially when they are currently drinking 

and using other drugs. For example, the time between job entry and 

termination for workers with current drug use was 10 months shorter for men 

and 16 months shorter for women than for non-drug users. Preliminary data 

from one study, which looked at young men aged 19-27, indicate that rates of 

young adult drug use In general and of being high on the job differed by 

occupation. Marijuana use In the past year ranged from 30 percent among 

farm laborers »nd foremen to 49 percent among service workers such as food 
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and beverage and cleaning and building maintenance employees. Past year use 
of cocaine ranged from 10 percent among farm laborers and foremen to 17 
percent among craftsmen and among workers In personal services such as 
cosmetologists and hotel workers. Rates of being high on the job during the 
past year for alcohol, marijuana, and cocaine were determined for men 
employed In the past year. Overall, 5 percent of the men reported being 
high on the job on alcohol, 8 percent on marijuana, and 2 percent on 
cocaine. Salesworkers (8 percent) were more likely than any other 
occupational group to report being high on alcohol whHe on the job. One to 
3 percent of the salesworhers reported being high on cocaine while on the 
job. Rates of being high on marijuana while on the job were greatest for 
craftsmen, operatives (construction and manufacturing machine operators), 
and personal service workers. 

Rates of marijuana use by young adult men In the past ysar ranged from 
30 percent for mining to 55 percent for personal services Industries. Rates 
of being high on marijuana on the job were greatest In the following 
Industries: manufacturing durable goods (10 percent); personal services 
(11 percent); construction (13 percent); and ente/talnment/recreatlon 
(17 percent). Rates of cocaine use In the past year were high In 
construction (19 percent), transportation (24 percent), personal services 
(27 percent), and entertainment/recreation (27 percent). It should be noted 
that rates for workers of all ages In an Industry or occuoation may be 
higher or lower than those presented here depending on the proportion of 
their work force which Include young adults. 
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Although employed men were as likely as the unemployed to ^^ave ever used 
marijuana and cocaine, employed men were less likely to report current use 
of marijuana than those unemployed (25 percent vs. 35 percent). However, 
employed men were only slightly less likely to report current use of cocaine 
(6 percent vs. 7 percent). In addition, men with high rates of joh turnover 
(three or more periods of unemployment in the past year) were also more 
likely to report current use of marijuana and cocaine. 

A national NIdA survey of adults aged 18 and older examined the relationship 
between drug use and absenteeism from work. More current marijuana users 
missed one or more days of work in the past month because of Illness or 
injury than did nonu^ers (22 percent vs. 14 percent); this was also true for 
cocaine users (21 percent ys. 16 percent). The more striki.ng difference In 
drug use groups, however, was in the number of days "cut" or skipped from 
work: 17 percent of the current marijuana users skipped vs. 6 percent of 
the nonusers and 17 ^^roBnt of the cocaine users vs. 7 percent of the 
nonusers. 

In summary, data from these studies clearly indicate that marijuana and 
cocaine use are associated with great job instability and increased job 
absenteeism. The effects of drug use are not restricted to off-job time; 
there are, however, substantial differences among occupations and industries 
in the proportion of young adult workers reporting being high on the job. 

Because of the high rate of drug use in our society and its presence In the 

workplace, as reflected in the data I have just cited, the general public 

are beginning to join us in recognizing the critical nerd for effective ways 

of reducing the demand for drugs. As we search together for a solution, we 
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face several complicating problems. One Is the Insidious contagious nature 
of drug abuse as an Illness. The person who seems to be doing well and 
enjoying drug use Is the Individual most apt to Influence others to use 
drugs. A second factor which we must take Into account Is thj\t relatively 
mild job site use has a tendency to escalate to more severe forms of use. 
This Is why early Intervention Is so Important. Another key fact Is that If 
drug use In the workplace is Ignored, a message of acceptance Is Implied 
which may Itself lead to 1 increased use. 

As you know, soff.e workplaces are more visible to the public thar others 
because of safety (the transportation Industry), national security (DOD), or 
media exposure (the sports world). It was widely publicized recently that 
the Federal Railroad Administration Implemented tough new alcohol and drug 
use regulations, in the baseball community. Commissioner Uberroth has 
publlcally tak«n a hard line against drug use In baseball. The reality 1'^ 
however, that drugs affect work In all segments of our national economy. 

In the past, private- Industry has been somewhat reluctant to discuss drug 

programs or policies, as well as data on drug use by their employees. Many 

companies may have felt that having a drug policy and/or discussing drug 

Issues was an open admission that their businesses had a problem and would 

result In a loss of public confidence. Clearly, this attitude Is changing. 

Hithin the last year a major transition has taken place In the business 

world. Progressive companies have begun to adopt the position that s ociety 

has a drug abuse problem. It is becoming evident that drug abuse is not 

unique to a particular business, but rather a phenomenon of 

society-at-large, and since you must draw your workforce from society, you 

must develop policies and programs to deal with this problem. 
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NIDA's Research Technology progr*;ni has been Instrumental In the evolvement 
of technological advances In clinical diagnostic techniques. These advances 
have made possible assays suitable for the detection of drugs In body 
fluids, and these new technologies have made drug testing a valuable demand 
reduction tool. Since the Department of Defense (DOD) and other Federal 
agencies have Implemented testing In an effort to detect and reduce the 
Incidence of drug use by members of the armed forces and agency staff. It 
appears the demand for drugs has significantly decreased among these 
groups. In addition, we have learned from private Industry that drug 
testing has been an effective tool In reducing drug use wnen It has been 
Incorporated into their overall substance abuse policies. 

Since Its Inception, NIDA has taken a lead In assisting business and 
Industry wUh drug abuse education, prevention programs, early detection, 
and treatment efforts In the workplace. Several Initiatives are under way 
that will further the Institute's collaboration with Industry and labor. In 
an effort to be of assistance and respond to the numerous complex questions 
associated with employee drug screening. NIDA has developed an 
Informational question and answer booklev which has been well received by 
labor and industry and Is being widely distributed. He believe the 
Integration of drug screening Into programs of treatment, prevention, and 
drug education will prove to be a highly effective way to manage substance 
atuse problems In Industry. I do not believe that drug testing by Itself Is 
the solution to controlling the problem of drug abuse, but It can be an 
extremely useful tool within the context of an overall program or policy 
that stresses treatment, prevention, and education. 
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Another way , In which we ha^i tried to be helpful to business and Industry 
leaders was by convening a conference to share Information and develop 
consensus on tiie best policies, procedures and strategies for reducing drug 
abuse In the workforce. As a result of this meeting, NIDA expects to 
produce a consensus document within the next 60 days which will give further 
guidance to business and Industry on these Important Issues. 

The conference, which was held In early March, brought to light a number of 
concerns surrounding drug testing which I would like to address at this 
time. The critical Issue Is one of Individual rights versus the rights of 
the public. There Is a need to balance an Individual's reasonable 
expectation of privacy and confidentiality with the principles of public 
safety, efficient performance, and optimal productivity. Job situations 
where there Is a substantial risk to the public safety will surely Justify 
greater permissible Intrusions than would be acceptable where risks to the 
employee or community are perceived as minimal. Although an employee has 
reasonable rights to privacy and confidentiality, an employer ha:, the right 
to demand a drug-free workplace. 

Another concern Is with the accuracy of the testing, specifically the 
reliability of urinalysis methods. NIDA advises that the accuracy and 
reliability of these methods must be assessed In the context of the total 
laboratory system. The need to use assay systems which are based on 
state-of-the-art methods and rigorously controlled procedures Is Inherent In 
situations where the consequences of a positive result to the Individual are 
great. A positive result of a urine screen cannot be used to prove 
intoxication or Impaired performance, but It does provide evidence of prior 
drug use. If the laboratory uses well-trained and certified personnel who 
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follow acceptable procedures, then the accuracy of the results should be 
very high. Laboratories should maintain good quality control procedures, 
follow manufacturer's protocols, and perform a confirmation assay on all 
positives by a more specific chemical method than that used for the Initial 
screeriiiig. There are quality assurance procedures presently required of 
clinical chemistry labs that urinalysis laboratories can follow and which 
could be required by Industrial clients prior to contracting with the 
laboratories for services. 

Hith the growing use of urinalysis, some type of guidelines for proper use 
are essential. Imposed either by the urinalysis Industry Itself or by State 
or Federal regulation. For example, a first step In this direction Is now 
under discussion In the California State Assembly, which has psnding the 
Substance Abuse Testing Act of 1986. This bill requires that all toxicology 
laboratories testing employees and job applicants In California be licensed 
by the State. Also, NIDA plans to Issue a research monograph In the Fall on 
Guidelines to Technical Aspects of Urinalysis. This document will consist 
of chapters written by experts In the field, addressing the many technical 
Issues associated with urinalysis. 

Although we have made progress In addressing the problem of drugs In the 
workplace, we need more Information In certain areas In order to continue 
advancing In this arena. For example: 

0 He need evaluation studies to better assess the Impact of drug abuse on 

business as well as to determine the efficacy of employee drug testing 

programs. Therefore, we are *f>rk1ng with some of the Nation's largest 

businesses to design anJ carry out such studies. 
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0 He need better data on the use and abuse of alcohol and drugs among 
employees In different occupational groups and i*ork roles. He are 
considering developing a survey to examine the use of alcohol, 
marijuana, cocaine, and other drugs at the workplace. Data would be 
gather on the respondents* own use, their knowledge of others using 
drugs on the Job, and the effects on safety and performance of drug use 
by the respondent and his/her coworkers. He also will soon be analyzing 
the new household survey which will Include Information on drug use- In 
business and Industry with regard to health consequences and the rate of 
Job absenteeism. 

0 He need to understand the Impact of the work environment itself on the 
drinking or drug taking behavior of employees. To determine this we 
need to examine data currently being collected as well as focus more 
epidemiology research for this purpose. 

0 K'e need to further assist private Industry by providing support and 

technical assistance for the development of certification procedures and 
quality assurance guidelines for urinalysis laboratories. 

In summary, the workplace provides an excellent forum for dealing with drug 
abuse through education, prevention, early Intervention, and referral for 
treatment. If deemed necessary by an employer, drug testing should be 
considered as one component of a work substance abuse policy. He are trying 
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to encourage the development of workforce policies that will be powerful and 
effective enough to aake an Impact on this country's drug-taking behavior 
and contribute significantly to our overall demand reduction strategy. 

This concludes my formal statement. I will be happy to answer any questions 
you may have. 
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Congressional Hearing 
Select Committee on Narcotics Abuse and Control 



May 7, 1986 



Thank you for the opportunity to share with your committee my thoughts on the 
growing drug problem in American industry. I am Ed Weihenmayer, Vice-President 
- Human Resources of Kidder, Peabody, one of the country's oldest and largest 
investment banking and brokerage firms, with over 6,500 employees. We are 
headquartered in NYC. I am also Chairman of the Wall St. Personnel Management 
Association, which umbrellas ^0 of the largest firms in the securities industry. 
Together, these firms represent more than 150,000 employees. 

There is a growing industry focus on company initiatives which protect the 
financial assets of the American investor. Kidder, Peabody, for example, services 
225,000 individual accounts - men, women, parents, children, widows, widowers, 
retirees; many IRA's, many modest accounts, and obviously some large accounts 
too. This trust placed in us is an awesome responsibility. We carefully train our 
brokers to operate in a manner which upholds this trust; we teach our managers to 
monitor account activity effectively; we carry insurance on all accounts in case 
the system breaks down; we bond all employees.. .and we try to be extra thorough in 
hiring our employees. We conduct extensive reference checks, and fingerprint all 
employees in accordance with NYSE regulations. 

Lately, bombarded as you have been with data on the national drug epidemic, we 
have grown increasingly concerned over the use of drugs by our employees. Any 
such use jeopordizes the protection, the security, and the trust I mentioned earlier. 
I'm tempted to share with you some of the war stories of drug use and infiltration 
in our industry - but you've already heard some of these or others like them. Not 
surprisingly, I regret to say, Kidder had its share of drug-related tliefts and account 
manipulations over the past year. While details are available, you should at least 
know that one of these resulted in a multi-million dollar loss. I am pleased to 
report that through insurance coverage and Kidder's own $1,000,000+ out-of-pocket 
contribution, no customers lost money, but the risk is always there. So is oi . 
concern over employee drug use. 

Kidder, Peabody has a 5-point drug prevention program. First , we have a written 
and distributed policy which prohibits employees from having illegal drugs in their 
systems while on the job. Please note that the policy does not address when the 
drugs are used, where ihey are taken, or whether the employee is job 
impaired...only that the employee has illegal drugs in his or her system. Most will 
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agree that Kidder and our customers are better off in a drug free environment. We 
feel we have a right, a businesi right and, yes, a legal right, and certainly a 
responsibility to our customers, to . trive for a drug free environment. 

Second, every employee joining us sl^ns an acknowledgement of our drug policy, as 
part of the enrollment procedure. Third , every new employee at HQ is given a drug 
screen using a urinalysis - either on a pre-employment basis or on the first day of 
work. To date, we have tested 526 applicants and found 38 cases of drug use. 
Kidder, incidentally, is never advised of a positive drug test result until the initial 
screen has gone through a second - and I'm told 100% scientifically accurate - 
confirmation test. The low number of applicants testing positive is no doubt 
influenced by their upfront knowledge of the drug screen. Some applicants simply 
drop their candidacy - that's OK. Others may frankly regulate their use, since each 
drug stays in one's system for a predictable number of days after ingestion. 
Consequently, avoiding detection is not that difficult. Still, we feel the test is an 
effective deterent and sets the tone of our drug program. We have had no 
employee incidents develop from these 526 screens. 

You may be surprised that we have actually hired some people who tested positive. 
They claimed their use was social and infrequent; they pledged to discontinued use; 
they signed the policy acknowledgement; and they agreed to be tested on an 
unannounced basis over the first six months of their hiring. Theii" supervisors were 
obviously involved in these hiring decisions. To date, all those retested have passed 
the followup urinalysis. Incidentally, all employees hired on this basis have been 
very cooperative in this process. 

The fourth component of our program involves specific training of supervisors and 
managers in drug-related matters. You would be startled over how uninformed 
many managers are about the drug scene. 

Lastly, we have an Employee Assistance Program which aids employees who have 
drug problems to get the help they need. This program is administered by an 
outside organization of professional psychologists and psychiatrists, basically at 
company expense. !f an employee seeks help from that organization directly, it is 
handled on a strictly confidential basis. The company also refers employees who 
seem to have drug or other personal problems which are interfering with their job 
performance. Even these company referrals are afforded certain confidentialities. 

You have probably noted that our current program does not include drug screening 
of existing employees, except on a for-cause basis. We recognize that this is a 
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weak link In our effort to achieve a drug-free environment, .but we have simply 
chosen to let the legal environment clarify itself somewhat before we decide 
whether to periodically screen our employees. While we believe drug screening in a 
private firm is permissible from a legal standpoint, it still raises invasion-of- 
pnvacy questions from an ethical and employee relations standpoint. So, while 
Kidder has made no decision yet on testing existing employees, when it does, it will 
have to weigh these concerns against the dangers which employee drug usage 
Imposes on the firm and on our 225,000 customers. For some reason, most of us 
are comfortable testing airline pilots, bus drivers, and nuclear power plant 
operators for drug use, because physical safety is involved. I view drug testing 
used to ensure the financial safety of America's investors as a very reasoned and 
comparable precaution. . would encourage clarifying legislation in that regard. 

Gentlemen, thank you for giving me the opportunity to speak with you about this 
growing drug problem and one company's response to it. 



E.A. Weihemnayer, III 
Director c£ Human Resources 
Kidder, Peabody & Co. Incorporated 
2 Broadway 

New York, New York looo^f 
212/510-8356 
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DRUG PREVENTION PROGRAM SUMMARY - LEADING WALL STREET FIRMS 



Firm 


Written 
Policy 


Policy 
Distributed/ 
Acknowledged 


Urinalysis 


Supervisory/ 
Managerial 
Training 


Employee 
Assistance 
Program 


Kidder, Pcabody 


Yes 


Distributed to all 
employees/new 
employees sign 
acknowledgement in 
enrollment process 


Yes, for all new hires 
in NYC. No testing 
for existing employees 
except for cause. 


Yes 


Yes, with outside 
organization. 


Goldman, Sachs 


Yes 


Policy stated in 
Employee Handbook 
given to all employees 


Yes, for all new hires 
in NYC. No testing 
, for existing employees. 


Yes 


Yes, with outside 
organizations. 


Merrill Lynch 


Yes 


Distributed to all 
employees 


No 


Yes 


Yes, with outside 
organizations. 


Smith Barney 


Will be 
distributed 
in August 


Will be added to new 
hire package in August 


Still under review. 
Will possibly be the 
same as Kidder's. 


Yes 


Yes, with outside 
organizations. 


Drexcl, Burnham, 
Lambert 


Yes 


Not distributed or No, drug use is addressed 
signed by employees via polygraph. 


No 


Yes, with outside 
organizations. 
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December 111 19S3 



TOt All Employees 
REt Drug Use Policy 

The illegal use cf drugs in this country Is on the rise, both socially and In the 
workplace. Like most firms In our industry, Kidder, Peabody has a continuing 
objective to provide the highest quality serv!':e to our many clients and to 
safeguard their assets. Kidder, therefore. Is taking three initial steps that will 
benefit our employees, our clients and the firm Itself. 

1. Kidder has had a long-standing policy regarding the Illegal use of <lrugs, and we 
want to ensure that this policy Is properly communicated to— and understood 
by— all employees. The policy i$»- 

"Possessing, using, purchasing, distributing, selling, or having oontroUed 
substances in your system without medical authorization during the work 
day, on the firm's premises or «hl!e conducting company PxcUness, is 
inconsistent with the firm's business interests and will be groimds for 
disciplinary action, up to and including immediate termination.** 

The firm reserves the right to take appropriate steps to investigate 
compliance with this policy. 

2. Kidder Is making available an Employee Assistance Program that employees 
may utilize on a strictly confidential basis. Counselors from the Program 
specialize in the treatment of drug problems. (We will provide more 
Information on this Employee Assistance Program in the December Inside 
Kidder. ) 

3. We will also be Introducing a drug screening program in New York for 
applicants. It will be handled directly by Human Resources as part of the 
employment process* 

We trust you will understand and support these policy initiatives. 




E»A. Welhenmayer 
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Ktdder.Fetbody B Co. 



December 5, 1985 



TO: Department Managers, Regional Managers and Resident Officers 
RE: Illegal Drug Use ir. the Workplace 

Illegal drug use is on the rise, both socially and in the workplace. It's no secret 
that this problem exists on Wall Street as well as in Corporate America. 

Like most firms in our industry, Kidder, Peabody has a continuing objective to 
provide the highest quality service to our clients and to safeguard their assets. The 
Management Committee has asked Human Resources to take the initiative with a 
number of leading firms in our business to stimulate an industry effort focur.ing on 
the drug problem. In this regard, we believe it is important for us to take the 
following initial steps which are intended to benefit our employees, our clients and 
the firm itself. 

1. Next week, all employees will receive a copy of the firm's policy regarding 
the illbgal use of drugs. 

2 The December issue of Inside Kidder will discuss Kidder's policy and the 
Employee Assistance Program provided by the firm as a resource for 
employees to help themselves. We will regularly communicate Kidder's 
policy to managers and employees. 

3. Beginning early in 1986, a drug screening program for job applicants in New 
York—at all levels— will be coordinated by Human Resources- All 
individuals interviewing for employment at Kidder should be advised of the 
firm^s policy and this practice at an early stage in the screening process. 

It. Training in drug awareness and policy implementation for New York 
managers/supervisors will begin early in 1986. 

We look forward to your support. To aid your understanding of the illegal drug 
issue, please review the attached material and refer to it when necessary. 
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Illegal Dru ^ Use; An Overview for Managers 
What is Kidder's policy regarding dru^ use? 

Possessing, using, purchasing, distributing, selling, or having controlled substances 
in your system without medical authorization during the work day, on the firm's 
premises ,or while conducting company business, is inconsistent with the firm's 
business interests and will be grounds for disciplinary action, up to and including 
immediate termination. 

Who are the illegal drup users? 

A 1983 W^ll Street Journal article about cocaine use in the financial services 
industry stated* "Some of the brokers, dealers, traders, lawyers and executives 
snorting it— most of them young males with high-pressure jobs and incomes to 
match—are making costly mistakes in business judgment." 

A doctor at a New York hospital offers one explanation for the high incidence of 
use: "The baby boom generation of post World War II has shifted from marijuana to 
cocaine. Many of them got comfortable with the idea of so-called recreational 
drugs in the '60's and '70's and they are smack dab in the middle of life, dealing 
with problems they r.ever thought they would have to deal with." 

In a recent three-month period, the national hotline for Cocaine users and victims 
responded to 10,000 callers. Hotline founder Dr. Mark S. Gold stated, "Cocaine is 
no longer the drug of the very rich, of rock and TV stars, of million-dollar-a-year 
athletes. It is increasingly the drug of choice of middle-class America, of men and 
women who, by most yardsticks used to measure success, are successful." 

Whether or not these quotes adequately describe the scope of the problem, there is 
no denying its existence. 

Whdt are the dangers of illegal druf^ use? 

Performance may suffer, because an employee whose judgment is impaired 

frequently makes costly mistakes, particularly in iobs that requirt quick 

decisions. Performance may also suffer when time and attention are channeled 

away from job functions and into acquiring and using drugs. 
. An employee- who uses drugs extensively may have to spend a great deal of 

money every week to support his or her habit. The temptation to steal or to 

commit fraud to pay for drugs is always there. 
. With each disclosure of actual or suspected employee drug use, public trust in 

the industry and inevitably in our firm diminishes. 
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What are the warning signs of drug use? 

. Unusually irritable and agitated hthavior. 

Wide mood swings. 
. Unpredictability. 

. Indecision and fati^jue alternating with overconfidence and increased energy. 

Errors in judgment. 
• Excessive and unexplained absences and latenesses. 
. Last-minute requests for vacation days. 

Heightened suspicion of others. 

Of course, any one or more of these signs could be the result of problems other 
than drug use. Firm policy requires that prudent judgment be exercised in every 
case of suspected drug use before any action is taken. 

What is the appropriate focus for combating illegal drug use? 

Of course, criminal aspects of illegal drug use are of great concern, but the 
immediate focus of the firm's program is the quality of the employee's 
performance. 

One of a manager's priir.e functions is evaluating and improving employee 
"performance. Once you tell an employee to improve performance, it is the 
employee's responsibility to respond. Ideally, counseling by the manager will 
remedy a performance problem. If the problem is drug related, Kidder encourages 
the employee to seek outside help. 

Does Kidder plan to screen current employees for illegal drug use? 

Employees should anticipate drug screenings in the future and take action now to 

terminate any illegal drug use. 

Is drug testing an invasion of privacy? 

Invasion of privacy in a legal sense refers to invasion by the government only. A 
private firm can conduct a screen as long as it is not specifically prohibited by law 
from doing so. Some employees may consider drug screening an invasion of privacy 
from the standpoint of their own personal values, and this is understandable. 
However, while Kidder is sensitive to the importance of such individual value 
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judgments, it also must strive to operate in a drug-free environment and regards 
drug screening as an appropriate means to that end. 

How can you, as managers, help control the problem? 

You can help by continually evaluating your employees. Be sure to document 
performance problems, recommendatio''»s, advice or warnings. This is important to 
countering any legal challenges to whatever action the firm may ultimately take. 

Once you realize that an employee's performance is not up to par and that the 
problem is a personal one rather than lack of capability, discuss your performance 
evaluation with the employee. Your objective at thif, stage is to help the employee 
improve performance. One option, where it seems indic ated, is to advise any New 
York employee of the availability of the (outside) Employee Assistance Program 
which is described below. Do not accuse an employee of drug abuse; you may be 
wrong and even if right, the accusation may be counter-productive. Please call 
George Carson or Ed Weihenmayer for guidance. 

How does the Employee Assistance Plan (EAP) work? 

George or Ed will coordinate all referrals of employees by managers to Robert 
^othenberg of Harris Rothenberg Associates, 80 Wall Street, tt22'ZZtt7, 
Alternatively, employees may contact the EAP directly on a personal and strictly 
confidential basis. (Kidder will not be provided with employee names or details of 
treatment.) Harris' Rothenberg Associates specializes in treating drug and alcohol- 
related problems. One of its counselors will make an assessment of appropriate 
steps for each employee to take to resolve the problem. It is then the employee's 
responsibility to follow through on treatment. 

Kidder will pay for the initial diagnosis and determination of appropriate 
treatment. Any subsequent treatment will be at the employee's expense, defrayed 
by applicable insurance coverage. 
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Kidder. Peibody B Co. 
Ineorporited 



Drug Policy 



The illegal use of drugs in this country is on the rise, both socially and in the 
workplace. Like most firms in our industry, Kidder, Peabody has a continuing 
objective to provide the highest quality service to our many clients and to 
safeguard their assets. Kidder has, therefore, taken certain steps that are intended 
to benefit the firm, our employees and our clients. 

The first step is to ensure that all employees clearly understand the company's 
policy regarding illegal drug use: 

"Possessing, i»sing, purchasing, distributing, selling, or having controlled 
substances in your system without medical authorization during the work day, 
on the firm's premises or while conducting company business, is inconsistent 
with the firm's business interests and will be grounds for disciplinary action, up 
to and including immediate termination." 

The firm reserves the right to take appropriate steps to investigate compliance 
with this policy. 

The second step entails a mandatory drug screen for new hires in New York. This 
will be handled directly by Human Resources on a confidential basis as part of the 
employment process- 



Please acknowledge your understanding of Kidder, Peabody's policy and 
acceptance of these conditions of employment by signing below. 



Name (print) 



Date 



Signature 




Ridder.Pembody B Co. 
Inooiponted 
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Drug Screen 
Urinalysis Procedure 



Fitat test; ABUSCREEN PROFILE, test by Roche Biomedical Laboratories used 
in the Olympics. ($IS) 

Confirmation test: For all positive results of ABUSCREEN, we automatically 
have the specimen rescreen by gas chromotography/mass 
spectrometry. ($75) 
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FEDERAL SAZLSOAD ADHXHX8THAT0R 
BEFORE THE 
SELECT COHMITTEE OS 
HARCOTXCS ABUSE AHD COSTROL 

BOUSE OF RBPRESEBTATIVES 
MAT 7, 1986 

Mr. Chairman. I appreciate the opportunity to come before this 
Coomitteo on the issue of drug use in the railroad workplace, and to 
share FRA' s experience on what was unquestionably the toughest policy 
issue to come before the agency in my tenure. 

Frankly, Mr. Chairman, there is no accurate way to measure the 
extent to whi6h substance abuse has invaded the railroad workplace. 
Before the rule became effective last week, FRA lacked any means to 
obtain p08t«accident toxicological tests. With vare exceptions, we 
could confirm the presence of alcohol or drugs only when ... 

An autopsy revealed it after a ffttal accident, or 

A crew elected to submit voluntarily to testing. 
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Evon with theaa linitationv, we know that in the ten-year period 
between 1975 and 1984 » alcohol or drug use played a causal role ln» or 
materially attectei^ the severity of, at least 46 accidents. Those 
accidents resulted In 37 fatalities* 80 nonfatal injuries,' 
$20.4 million in railroad property danage, and $14 jnlllion in 
environmental cl«an-up costs. A 1978 survey on alcohol abuse conducted 
as part of a joint labor-management program concluded that 13 percent 
of railroad operating timployees had consumed alcohol on the job; and an 
equal number had reported to work at least "a little drunk" during the 
study year. The existence of a problem is clear. And it ie equally 
clear that alcohol and drug use is linked to accident severity. 

Alcohol was established as a causal factor in 15 percent of all 
fatalities in train accidents over a recent three-^year period (exclud- 
ing rail-highway grade crossing accidents}. Autopsies available from a 
recent seven-year period reveal that 16 percent of the 136 employee 
fatalities tested positive for significant levels o£ alcohol or drugs. 

Inherent in these statistics is the potential for a truly 
catastrophic accident involving passengers or hazardous materials. One 
need look no farther than the alcohol-related derailment that occurred 
in Livingston. Louisiema on September 28, 1982, resulting in a 
harardouB material release 'that forced the evacuation of 2,700 
persons . 
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Alcohol and drug related accidents have becone one of the largest 
single cauees of employee fatalities in the railroad industry » and 



In 1983, and again in 1984* FKA held field hearings in each region 
of the country » to insure that aid-level nanagenent and rank and file 
employees — Who lack the opportunity to come to' Washington -~ could 
make their views heard. He heard from numerous experts* including some 
of the witnesses before your Comnittee today, and we consulted on a 
regular basis with the Hational Institute on Drug Abuse. X also 
attempted to forn a consensus between management an^ labor on a rule 
incorporating both testing and bypass » something th^^ proved impossible 
to accomplish. When we Issued a final rule on July 31, 1985, we did so 
en the basis of a good understanding of the safety needs of the 
industry, the views of itll affected parties, and the utility of the 
various competing techniqueii for control of the problem. It is some of 
these fundamental conclusions that I want to share with this Conmittee 
today. 

X became convinced that the problem of substance abuse in the 
railroad industry is no worse — and probably no better — than in any 
other basic industry. It's a societal problem. I've seen it in my law 
firm, and in my own family. The difference, however, is in the degree 
of public exposure that results When substance abuse is brought to the 
railroad workplace. 

A la%fyer with a drinking problem may commit malpractice j a 
machinist using drugs could lose a finger. But a person operating a 
train under the influence of alcohol or drugs has a frightening ability 



that, Mr. Chairman, is a key reason why we had to act. 
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to threaten the lives of fellow enployeest p&8sengers« and any mesber 

of the public unfortunate to live near the aite of a major accident. 

It's that difference in the degree of public exposure that makee 
effective action no critical in our industry. 

The rule which took effect last week is premised on two conceptst 

First, recognition that the public has an absolute right to be 
protected from the consequences of alcohol and drug use in the 
workplace. 

Second, the equally important recognition that the problem of 
substance abuse is a uniquely human problem, one which is 
often a symptom of other difficulties. To be effective, a 
program must go beyond detection and penaltioa to provide 
incentives for self-help, peer support, and opportunities for 
rehabilitation. 

Consistent with this second premise, it is essential to rocogniee 
that a strong rule and an effective voluntary program are complementary 
— not mutually exclusive. A rule can detect, it can insure that a 
problem employee is removed from service. In the case of a nondepen- 
dent user it may even deter. But a rule cannot rehabilitate, it cannot 
ensure early identification, and it cannot create a peer environment 
conducive to mutual support. Only a voluntary program can accomplish 
these objectives. 

That's Why, more than two years ago, the Federal Railroad 
Administration invited labor vid managetaent r<9presentatlve8 to join the 
agency in establishing a national voluntary progan patterned on the 
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highly tuccttssful "Op«ration R,d Block- initiated by labor and «i«nage- 
■•nt on the Union Pacific. The national prograa is now in piece on e 
■ajority of the nation'a iiajor carriers, and it has Bade e difference. 
Training sees ions heve reached acre than 2,000 Bid-level sanageBent and 
union officials, and we hope to double that nunber In the year ahead. 

iBpleBentation of the new rule, in conjunction with the voluntary 
program, gives the railroad industry a truly coaprehensive approach to 
substance abuse in the railroad workplace. The rule itself has six 
provisions, and they can be briefly suuarized as followoi 

Pirst, the rule prohibits railroad employees covered by the Hours 
of Service Act froo possessing, using, or being under the influence of 
elcohol or controlled substances While on duty. The rule also includes 
a -£er se" prohibition on working with e blood alcohol concentration of 
•04 percent or sore. 



Second, the rule requires that the railroade nake specific inquiry 
into alcohol and drug involveaent in all train accidents and report any 
relevant infornation discovered. Thie rule, together with 
ccBpleaentary changes to our reporting guide, will ensure that this 
iBportant dimension of human performance is better reflected in the 
accident data. 



Third, the rule requires post-accident toxicological testing after 
approximately 150 to 200 events each year. Th«>e events are identified 
by category! major train accidents, impact accidents, and employee 
fatalities. Post-accident testing will permit us, for the first time. 
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to identify with reasonable precision the role o£ alcohol and drugs in 
those occurrences that involve the greatest threat to the safety of the 
public and railroad employees. 

These three elements of the rule correspond to recoamendations 
issued by the National Transportation Safety Board in 1983. We believe 
that these provisions are important. However* had we stopped there I 
believe that the rule would not have been effective* because it would 
not have addressed two primary problems in the railroad environment. 
First, the railroad industry did not have the clear right to test. If 
you cannot test* you very often cannot determine with certainty Whether 
an employee has violated Rule g. At best* it comes down to one 
person's word against another. The disciplinary action ends up in 
arbitration, often with insufficient evidence to judge the truth o£ the 
matter — or the case is compromised out with other grievances. This 
malces supervisors hesitant to act in situations where it must be one 
person's word eiijainst another's, even if the supervisor is able to 
identify signs of impairment. That inability to determine violations 
with certainty has undermined the effectiveness of the railroads' 
Rule 0. 

The second fundamental failing in the system was the lacic of any 
meaningful incentives for employees with problems to step forward 
voluntarily to seek help. If the only response to a Rule 0 violation 
is dismissal, employees will not bring peer pressure against those with 
alcohol and drug problems. If we had failed to create meaningful 
incentives for the employee to come forward on their own, or for fellow 
employees to apply peer concern, then the rule would have been purely 
reactive. We would not have been able to reach people until they 
caused an accident. 
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Had we concluded the rulemaking without addreseing these problems, 
we would have had a rule in which it would have been necessary to 
revisit again in one or two years. Further, we would have been faced 
with a steady influx of active substance abusers into the railroad 
workforce as older employees retire — making these problems all the 
more critical. So we put three additional provisions in the rule. 

The fourth element of the rule requires mandatory pre-employment 
drug screens. Some railroads have enjoyed a generally lower incidence 
of drug abuse in their employee rankJ because of the older average age 
of railroad employees. This provision will help to ensure that the 
problem does not worsen as younger generations enter the railroad 
workforce. 

The fifth element of the rule authorizes the railroads to require 
breath ^nd urine tests for reasonable cause. This provision defines 
three situations In which testing may be required. The first Is 
"rsaoonable suspicion." This refers to observations that the 
supervisor must be able to articulate, such as slurred speech or lack 
of coordination. The second basis for testing Is the direct 
Involvement of the employee In a rsportable accident or Injury, Where 
the supervisor reasonably suspects that the employee's actions 
contributed to that accident or Injury. The third basis for testing Is 
violation of one of several enumerated operating rules that are crucial 
to safety. Theoe are the kind of circumstances that clearly Indicate a 
performance problem and call Into question the fitness of the 
employee* 
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The final element of the rule is what we call the "bypass 
provision." It covers two situations. First, the employee steps 
forward and asks for help with a substance abuse problem. Second, the 
emplpyoe is in violation of r.'Ie G on the job and a co-worker 
identifies that employee to a supervisor, ir. both cases the railroad 
is required to provide an opportunity for the employee to get help, 
rather than terminating that person's employment. This ia a proactive 
provision, it gets the troubled employee out of the system and into 
treatment before that employee does personal harm or harms somnone 
else. It ensures that the troubled employee will be treated fairly and 
will be returned to service when he/she no longer presents a threat to 
safety. 

note that the testing and bypass provisions will work together. 
The threat of detection will encourage troubled employees to seek help 
before they are caught, co-workers will also be more likely to use the 
bypass provision to reduce their own exposure. 

Mr* Chairman, our final rule contains many provisions designed to 
safeguard the rights of employees and to promote their respect for the 
integrity of this program. Although time will not permit me to 
describe them this morning, they are an important part of the rule and 
are analysed in detail in the preamble. 

Ths alcohol and drug problem is a reel one, and the rule is a fair 
and effsctive response, i am absolutely convinced that railroad 
•Bployess will liv*, and improve the quality of their livesi becsuse of 
it. 



6^954 n ~ fi7 . t; 
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Mr. Chairman and Members of the Select Consnlttee, my name 1s James M. 
Taylor. I am the Director of the Nuclear Regulatory Coirmlsslon's Office of 
Inspection and Enforcement. I am pleased to represent the NRC at this hearing. 

The Nuclear Regulatory Connlsslon recognizes drug abuse to be a social, 
medical and potential safety problem affecting most segments of our society. 
Given the pervasiveness of the problem, It must be recognized that It exists to 
some extent In the nuclear Industry. Accordingly, 1n August 1982, the NRC 
published a proposed rulemaking to address the matter of drug use by nuclear 
power plant personnel. This Initiative, known as the "Fitness for Duty" rule, 
was to require that NRC licensees operating conmerclal nuclear power plants 
establish and Implement procedures to provide reasonable assurance that all 
persons with unescorted access to safety systems at nuclear power -plants not be 
under the Influence of drugs or alcohol or otherwise unfit for duty. Persons 
would be considered unfit for duty If their ability to conduct safe operations 
was affected In any way by substances such as drugs or alcohol, or by the 
effects of other factors, such as fatigue, stress or Illness. 

In 1984w In conjunction with the Conwlsslon's deliberation on the final 
rulemaking, the nuclear Industry proposed, as an alternative to NRC rulemaking, 
a program of Industry self-regulat1.:n which could be endorsed by a Commission 
policy statement on the subject of fitness for duty of nuclear power plant 
personnel. The Industry Initiative was sponsored by the Nuclear Utility 
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Management and Resources Committee (NUMARC), an organization of senior electric 
utility officials formed in early 1984 to review management issues in nuclear 
plant operations and develop industry wide resolutions. NUMARC proposed that 
Industry develop a comprehensive set of standards for fitness for duty programs 
which would be adopted by all utilities operating nuclear power plants. 

In addition, the industry initiative included provisions for the Institute 
of Nuclear Power Operations (INPO) to conduct periodic evaluations of the 
extent to which the industry standards are met at individual nuclear power 
plant sites. INPO is an Atlanta based industry organization formed in 1981 to 
promote excellence in nuclear power operations. A major segment of their 
program includes team evaluations at nuclear power plant sites and corporate 
offices to review and evaluate utility safety performance against standards of 
excellence developed by INPO. 

In recognition of the industry initiative, a majority of the Cofrniission 
decided to defer final rulemaking on fitness for duty pending further 
development of the industry program by NUMARC and development of an appropriate 
supporting policy statement by the NRC staff. In August 1985, the Edison 
Electric Institute (EEI) published a revision to their 1983 guidance for 
establishing effective drug and alcohol policies and programs. This document, 
entitled "EEI Guide to Effective Drug and Alcohol/Fitness For Duty Policy 
Development", describes the key program elements and features which should be 
considered by each utility in structuring their individual programs. This 
document, which is viewed as a standard for the nuclear power industry. 
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provides guidance on such subjects as the development of company policy 
regarding drug Involvement, behavioral observation training for supervisors, 
coordination with unions and law enforcement officials, chemical testing of 
body fluids, and employee assistance programs. Also, during 1985, INPO 
developed performance objectives and criteria for use by their evaluation teams 
In assessing fitness for duty programs at utility corporate offices and at 
operating nuclear stations. 

A draft Commission Policy Statement on Fitness for Duty of Nuclear Power 
Plant Personnel has been prepared by the NRC staff and provided to the NUMARC 
Executive Group. The draft Policy Statement will soon be submitted to the 
Commission for final approval. The Policy Statement affirms Commission policy 
that persons with access to nuclear safety systems at sites shall not be under 
the influence of any substance, legal or Illegal, which adversely affects their 
ability to perform their duties in any way related to safety. The Policy 
Statement establishes Comnisslon policy that the sale, use, or possession of 
illegal drugs by nuclear power plant personnel Is unacceptable. The Conmlsslon 
expects that such activities, if conducted onsite, will result in the immediate 
revocation of access to the plant and discharge from nuclear power plant 
activities. Further, the Conmlsslon expects that any off-site sale, 
possession, or use of illagal drugs will result in immediate revocation of 
access to the plant and mandatory rehabilitation prior to reinstatement of 
access. 
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A Conuiission decision to continue to defer Implementation of rulemaking In 
this area would be In recognition of Industry efforts to date and the Intent of 
the Industry to utilize the EEI Guidelines In devtloping effective fitness for 
duty programs. The Commission intends to reassess the need for further NRC 
action based on the success of these programs over the ensuing 18 month period 
following approval of the Policy Statement. During this time, NRC plans to 
evaluate Industry's effectiveness through the review of INPO evaluation 
reports, periodic accompaniment on INPO evaluations, and through selected 
direct inspections conducted by the NRC staff. 

NRC is also addressing this matter Insofar as a policy is appropriate for 
NRC employees, especially NRC employees who are stationed at or frequently 
visit licensee facilities. Our deliberations on this issue are not yet 
complete. 

In sunmary, Mr. Chairman, the NRC is encouraged that the nuclear industry 
has taken the initiative to collectively deal with the problem of drug abuse at 
nuclear power plants. The goal of both industry and the Conrnission is to 
establish a drug-free working environment such that the continued safe 
operation of nuclear power plants is not adversely affected by the mental and 
physical fitness of those who operate and maintain these facilities. While the 
Commission has not yet made a final determination on continuing deferral of 
rulemaking, it is the Conmlssion's general intent that prescriptive rulemaking 
be withheld in those cases where NRC licensees have demonstrated progress in 
addressing nuclear safety matters through initiative and self regulation. The 
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issue of drug abuse In the workplace seems an appropriate area to give our 
licensees an opportunity to demonstrate that they can effectively address the 
problem without further regulation. 

Mr. Chairman, this completes my testimony. 



135 



132 



STATEMENT OF CHARLES E. WEITHONER, ASSOCIATE ADMINISTRATOR FOR 
HUMAN RESOURCE MANAGEMENT, FEDERAL AVIATION ADMINISTRATION, BEFORE 
THE HOUSE SELECT COMMITTEE ON NARCOTICS ABUSE AND CONTROL 
CONCERNING THE USE OF ILLICIT DRUGS IN THE WORKPLACE. MAY 7, 1986. 

Mr. Chairman and Members of the Subcommittee: 

I welcome the opportunity to appear before the Subcommittee today 
to discuss with you the approach the FAA has taken in dealing with 
the issue of illicit drug use by agency employees. This is an 
important topic which has posed difficult choices for many 
employers in all segments of our society, and I expect that it 
will continue to do so at least into the foreseeable future. 



We in aviation like to think that we are different than people 
engaged in many other occupations. And in a number of respects we 
are, because of the very strong safety ethic which is ingrained in 
people from the first day they start a career in aviation. At the 
same time, though, we must be realist- and realize that the 
aviation community mirrors in a number of respects— both good and 
bad — society as a whole. 

In light of the critical safety responsibilities which are placed 
on the FAA, we concluded last year that we needed to take a hard 
look at what actions we should initiate to assure that the use of 
illicit drugs by an FAA employee did not jeopardize the safety of 
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the travelling public. Given the size of the agency's workforce, 
we assumed that some agency employees used illicit drugs off duty, 
although we have not seen indications of any use during duty 
hours. In fact, over a period of time, a limited number oC 
incidents — fortunately infrequent in nature — have come to light in 
which we hive found agency employees with safety-related oati ?s 
that have used illicit drugs in their off-duty hours. Although we 
have no reason to believe that illega} drug use is widespread 
within the agency--and, in fact, we are convinced it is not — we 
believe that we have a special obligation because of our safety 
role to absolutely prohibit the use of illegal drugs by our safety 
employees whether such drug use is during their off-duty hours or 
not. We are convinced that the travelling public shares in that 
judgment. 

Consequently, to effectuate our determined need for a drug-free 
safety workforce. Administrator Engen announced an agency policy 
on substance abuse last Avjm. ^. That comprehensive policy, 
although strict, is esse: : remedial in nature. It was 

formulated in a way that seeks; to balance employee rights with the 
safety needs of the air transportation system. I would like to 
take a few moments now to describe our policy for the 
Subcommittee. 

One key element of our policy is that» when there is credible 
evidence that any employee is involved in growing, manufacturing. 
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or dealing in illicit drugs, that employee will be separated by 
the FAA. We will also separate any employee who has direct 
aviation safety responsibilities or duties which could affect the 
safety of people or property if that individual, while on duty, 
uses, possesses or purchases drugs or is under the influence of 
drugs. All employees have been put on notice concerning these 
stringent measures. 

Incases where there is credible evidence of off-duty substance 
abuse by an employee, that employee will be relieved immediately 
of all aviation safety-related duties and temporarily assigned 
other responsibilities. The employee will then be offered an 
opportunity to enter into an appropriate drug use abatement 
program or alcohol abuse treatment program. Refusal to enter into 
such a program will result in separation of the employee. 

Once an employee has enrolled in an appropriate program, return t 
safety duties will be contingent upon FAA medical clearance. 
After successful completion of the rehabilitation program, the 
employee will be subject to random screening tests. Any 
recurrence of illegal drug use or alcohol abuse will result in 
immediate removal of the employee by the FAA. 

In addition to the basic policy against the use of any illicit 
drugs by FAA safety personnel, the Administrator directed that a 
procedure be established within the FAA to screen for substance 
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abuse during the annual medical examinations which agency safety 
employees are required to undergo! The agency's medical staff is 
in the process of evaluating the qualifications of several 
laboratories which have competed to perform such drug screening in 
behalf of the FAA, and we hope to have this program in place this 
Fall. 

In sum then, for agency safety employees we have adopted an 
approach that calls for a drug-free lifestyle. We have sought to 
regulate this policy in a way that balances individual rights ^ith 
the need to promote both safety and public confidence in the 
safety of the air transportation system. We believe this approach 
will serve the travelling public >fell, and will reevaluate, as 
appropriate^ the need for refinements in this program. 

In terms of our regulation of employees outside the FAA, we have 
not at this time prescribed any drug testing program, although 
that issue is one which we must continue to assess. It should be 
noted, however, that there are more than one million airmen 
regulated by the FAA. Clearly, testing that entire population or 
even a significant portion of that population would be extremely 
burdensome to administer as well as very costly. 

We do, however, have regulations in place which preclude any 
crewmember of an aircraft from serving as a crewmember while using 
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any drug (whether illicit or not) which affects that crewmeraber's 
capabilities in any way contrary to safety. We, also, have 
medical regulations concerning pilots which preclude the issuance 
of a medical certificate, necessary to serve as a pilot, to an 
individual if that individual has a medical history or clinical 
diagnosis of drug dependence. 

There are complementary regulatory provisions concerning alcohol 
as well. In fact, we have had a significant degree of success 
with the comprehensive rehabilitation program we instituted in the 
mid-1970's for recovering alcoholic airline pilots. Under that 
program more than 600 airline pilots have returned to flight 
duties under very carefully controlled conditions. We have 
experienced a success late of slightly better than 91%, with 
success being defined as no relapses ove: a 2-year period 
following the return of medical certification. 

In closing, Mr. Chairman, I should note that our presence today 
should not be viewed as an indication that drug use is a major 
problem within the FAA safety workforce or in the industry 
population. There is absolutely no evidence to suggest that is 
the case. In fact, there has never been an accident involving a 
United States airline which has been attributable to alcohol or 
drug use. This speaks well, I believe, both for the concern for 
safety found in all segments of the aviation commuiiity and for the 
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FAA's regulatory approach governing the use of drugs and alcohol 
in the aviation environment. Nevertheless, as a provi*ler of 
safety services and a key regulatory agency, we in the "AA must 
keep pace with changes in society and take action designed to 
prevent safety problems from occurring. As noted, we have taken 
several key steps within the agency in terms of the recent drug 
policy that applies to our own employees. We continue to be 
concerned about the potential for such problems in industry as 
well, and, if we identify areas needing improvement, we will not 
hesitate to take such additional measures in the future as may be 
determined necessary to protect the flying public. 

That completes my prepared statement « Mr. Chairman. I would be 
pleased to respond to questions you may have at this time. 
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TESTIMONY BEFORE THE HOUSE SELECT COMMITTEE 
ON NARCOTICS ABUSE AND CONTROL 

CARMEN L. THORNE, Ph.D 
Monoger, Medical, Psychonetrics and EAP 
May 7, 1986 

As you know, the Washington Metropolitan Area Transit Authority's 
(WMATA) primary mission is to provide safe, efficient and reliable 
transportation to the public. We employ over 7,000 individuals to carry 
out this mission. Due to the rapid rise in alcohol and drug abuse 
throughout the Nation, the Authority has recognized a need to develop a 
policy to oddress this problem anong its workforce. We have established 
a policy and progran which meets the Authority's safety requirements 
while providing employees with an opportunity for rehabilitation. 

The Authority's negotiated Substance Abuse Policy and Enployee 
Assistance Program enabled us to provide safe, efficient and relioble 
transportation to the public, while safeguarding eniDloyee rights. To 
accomplish two such diverse objectives was indeed a challenge. 

I would like to give you a brief chronology of events which led the 
Authority to estcblish a fonwl Substance Abuse Policy and Enployee 
Assistance Progran (EAP). 

In 1982, the Offices of Rail, Bus and Focilitles Maintenance 
instituted mandatory post-incident medical exanination policies which 
required employees to submit to a medical exanination following specified 
work related Incidents and/or accidents. 
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In Decenter 1982. Local 689 of the Airalganoted Transit Union filed a 
class action grievance on behalf of the Authority's enployees challenging 
WMATA's unilateral establishment of the post-incident medical excminations/ 
which included blood and urine tests for alcohol and/or drugs. 

In September 1983. an arbitrator issued an award denying the class 
action grievance and upholding WIATA's authority to implement its maxJotory 
post-incident medical exoninotions primarily because the parties' collective 
bargaining agreement gave the Authority the right to require medical 
excminations at any time. The arbitrator did find, however, that Local 689 
could continue to challenge the policy in individual cases on grounds such as 
misidentification of an employee's specimen^ unreasonableness in the 
application of the policy to a particular employee, inconsistent application, 
and/or the questionable reliability of the tests for drugs. 

Between the latter port of 1982 and September 198^. cr>proximately m2 
employees were terminoted following post-incident medical excminations which 
indicated the presence of alcohol and/or drugs. Grievances were filed in 
virtually every termination case, and arLitration was invoked in proximately 
57 coses. 

Arbitrators issued a variety of awards in these coses. Some upheld the 
discharges, but many granted the grievances and overturned the discharges 



1) that the EMIT test for marijuana was unreliable; 

2) that discharge was the equivalent of capital punishfoent and 
employees should be given an opportunity to rehabilitate themselves; 



finding: 
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3) that problens with the chain of custody precluded accurate 

Identification of an enployee's specimen; andi 
^) although the tests revealed the presence of alcohol and/or drugs. 

there was no evidence that the employee was actually Intoxicated or 

under the influence of Intoxicants while working. 

In the wake of these arbitration declslonSi efforts were undertaken to 
develop an EAP to work In conjunction with the Authority's disciplinary rules 
and post-Incident medical policies. 

In April 198^i the Authority and Local 689 began formal negotlatlors 
regarding the types of discipline to be Imposed following positive findings 
for alcohol and/or drugs in the post-incident medical exoninations. These 
negotiations contenplated expanding the EAP and using it as an alternative to 
discipline. 

From April through July 198^*^ the Authority and Local 689 engaged in an 
exhaustive review of the entire alcohol and drug abuse problem. This included^ 
onong other things^ surveying 27 different tronsit authorities and their 
handling of the problem; meeting with medicaL legal and social experts; andi 
with recovering substance abusers. 

Additional IVi the Authority worked closely with its operating divisions 
to develop a progron tailorec! to the Authority's partl^'-^nr needs. 
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On Novefit)er 29, igS'l, the Authority and Local 589 signed a negotloted 
Substance Abuse Policy and Employee Assistance Progran, Local 922 of the 
Internotlonal Brotherhood of Teamsters which also represents some of our Bus 
employees signed the Policy on April 2, 1985, 

In January 1985, the Authority formally Implemented its Substance Abuse 
Policy and Employee Assistance Progran. 

The main features of our progran Include: 

1. The Employee Assistance Progran provides for two categories of 
enployees; 

Category I employees are volunteers; and* 
Category II enployees are those who have been caught with 
alcohol and/or drugs In their system as a result of a 
post-Incident medical exanlnation, 

2. Volunteers are encouraged to avail themselves of the EAP by giving 
them priority to non-scfety sensitive Jobs while in rehabilitatiom 
they continue to accumulote seniority and other benefits; and, tiiey 
can use EAP as often as necessary, 

3. Our Policy stipulates the minimum levels of substances which, when 
detected, give rise to a presuiDtion of intoxication, thereby 
ellmlnotlng the Authority's need to prove impairment. 

^, Our Policy creates a Joint Labor-Management Comnittee which 
oversees the Policy and Progran and is responsible for its success. 
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In Noveinber 1985, the Authority was sued by 18 enployees who 
challenged their terminotions as a result of positive post-incident 
medical excrainotions for the presence of drugs on the basis tlwt tl^elr 
terminations deprived them of their Fourth and Fourteentii Ainendneiit 
rights and their right to privacy. In oddition, they alleged negligent 
terminations, violations of the Rehabilitation Act of 1973, and various 
civil rights violations. 

In January 1986, the United States District Court for the District 
of Colurtbia dismissed the lawsuit and held that the Authority's 
attninistration of its post-incident medical tests, os well as its policy 
decision to tenninate those enployees who tested positive for the 
presence of alcohol and/or drugs, were governmental functions and thus 
the Authority was imnune to civil litigation. Moreover, the Court found 
that the risk of serious injury is cpparent, given tl)e sjx»ed and 
closeness within which the buses and trains operate in our coryested 
metropolitan area# so even the slightest decreose in alertness and reflex 
ability due to the influence of alochol and/or drugs increases the darker 
of accidents. 

With this Policy and Progrom# we wanted to send out the message that 
WMATA must have a drug free work environment. Employees with chemical 
dependency problems are encouroged to voluntarily use our EAP referral 
services to seek tr-^atment. Employees who are caught using or selling 
drugs on duty are fired without recourse. Employees who are found with 
drugs in thel*- system are given an opportunity to rehobllltate themselves 
in order to save their Jobs. 

- 5 - 
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In conclusion, we feel that our program has provided a viable 
solution to the diverse objectives we were attempting to satisfy. We 
believe that we ore at the forefront of our industry in our q}proach to 
handling this problem; but we are still working to restructure, redefine 
and refine our policy. We are committed to developing a strong EAP, We 
are confident that we can increase the level of awareness of this problem 
and we will continue to vfork towards establishing a drug free work 
environment, 

Attoched is a copy of the Policy. Thank You. 
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Washington Metropolitan Area Transit Authority 



— MEMORANDUM 

metro 



SUBJECT: Substance Abuse Policy and DATE: January 8, 1985 

Employee AaalBtance Program 



FROM: ADKN - J. Potts ^^-LL-^ INREPLY 
' REFER TO; 

TO: Officers, Office Directors and 

Local 689, ATU, Represented Employees 



The abuse of alcohol and other drugs Is a major health problem In 
today*a society. The effect en an employee's Job perfonsance Is costly to 
the employee, their family and to the employer. 

At VHATA, we have become aware that some of our employees suffer from 
alcohol and other drug abuse. As a public employer, our primary mission lo 
to provide aafe , reliable and efficient transportation. Therefore, the 
Authority and Local 089, ATU, have negotiated a Substance Abuse Policy and 
Employee A ssistance Program (EAP) In an effort to assist employees seeking 
rehabilitation. 

The major purpose of our EAP U to refer employees to the appropriate 
medical and/or rehabilitation treatment and counseling to help them resolve 
their substance abuse problems, with the goal of returning them to their 
full productive Job capacity. 

The Substance Abuse Policy defines minimum levels of substances which, 
when detected, presume Impairment. It then establishes uniform disciplinary 
rules for all substance abuse offenses. Copies of the Substance Abuse 
Policy and EAP are attached for distribution to affected employees and. In 
some Instances, have already been posted at numerout locations. Briefings 
by the Office of I^R and Personnel and Training irs belrtg scheduled In 
order to more fully explain the new Policy and the eltsients of the Employee 
Assistance Program. You may contact Carmen Thorne at 637-1074 not later 
than January 18, 1985 to make arrangements for briefings. 

The key elements of the Employee Assistance Program are as follows: 

Medical Diagnosis - A full medical evaluation will be made at the 
outset of the treatment aaslstance process. 

2. Job Performance - Although employees will be strongly encouraged 
to seek EAP services on their own, many employees will be re- 
ferred by their supervisors based on documented evidence of de- 
clining or unsatisfactory Job performances or as a result of an 
Incident /accident. 
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(2) 



3, Conf tdenttaltty - Voluntary participation In the EAP will be held 
In a strictly confidential manner and be treated as medical In- 
Eonoatlon* 

^. Employee Responsibility - Each employee needs to make a commitment 
to seek help at the earliest possible stage and connlt to accept 
this help and to establish and maintain satisfactory job perform- 
ances or return that performance to a satisfactory performance or 
higher level following rehabilitation. 

5. Referrals - EAP referrals are unique and require different 

combinations of resources to maximize chances for a successful 
outcome* Supervlsorsi medical and nursing personnel, family mem- 
bers, union representatives, treatment counselors and EAP personnel 
all have an Important contribution to make* The objective of the 
EAP Is to coordinate and Integrate these factors In a way best 
designed to meet the needs of each referral. 



We encourage each employee to become faoilllar with the substance abuse 
policy and the services available through the EAP. Further Information on 
thz Program may be obtained by contacting Jim Hall, EAP Counselor, at 
636-3416. Pamphlets about EAP will be distributed as scon as they are 
avallablr . 



Attachments - 

Substance Abuse Policy 
Employee Assistance Program 

CCt GMGR - J. Miller 
IA6R - G. Bflblc 
Officers 
HMRS - R. Silas 
Managers 

M. O'Donnell, M.D. 
J. Hall 
I. Claytun 



J. Ellis 
C. Thorne 
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SOBSTAWm ABnSE Pfg.Trv 
AMD 

BtPMVRB ARflTgraMPR PPqpffl 



ElflmPTll-ii of thp Bir^loOTx^ Afl«^nf,anQP Pmgr am /PAPl * 

1. Elteihillty 

— Ihere will be two categories of enplcyees vrtw will be 
eligible for assiBtanoe under this Program. 

— Category I enployees are those with alcohol or drug 
related problens uto voluntarily request assistance. 

— Ihe Authority will not limit the nutter of tines a Category I 
EAP parti-iqant me^ avail himself of the Program^ however, an 
enployee may be disqualified after moltiple EAP referrals when 
the Joint Labor-Management Ccranittee determines, t^xjn appreciate 
medical advice that rehabilitation is not likely to be successful. 

— Category TT eoDployees are those ^ are subject to termination 
for off-duty use pursuant to Disciplinary Rule 3, and who 
request participation to preserve enployroent. 

— Category II CBcplcyees will not be permitted to participate in 
the EAP more than <vx» in any three year period in order to 
preserve enployment. However , after successful cccpletion of 
the EAP, a Category II enployee may subsequently beccroe a 
Category I partic^ant and voluntarily seek assistance more 
than once within the three year period. 

— Actual Program procedures and stawferds will be determined by 
coopetent EAP Program e!?>erts. 

— Program assistance will be cut-sourced to establi^ed 
Institutions and/or organizations chosen by Authority and Onion 
officials. AAiinistration of the Program will be by Authority 
eaoployeeB with oversight by a specially appointed Joint I^r- 
ffzuvigement OGonittee. 

— Ohere most be a nininua Program duration for Category II 
paHciponts as follows s 



Alcohol - 30 days 
H&rijuana - 90 days 
Other Drugs - 180 days 
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— Under appcoprlate circunstanceSf in cases where the eqployee 
was disciplined under Disciplinary Rule 6 for any drug presence 
for wni<ii the eac>loyee bad a legitinater but unreported 
pcescriptionr the Medical Director nay establish a mininum EAP 
duration of 30 days. 

— Ihese mininum program duration periods nay be extended in 
individual cases by the Joint Labor-itanaqaoent Cacroittee upon 
advice of the Authority's Medical Department or Iff the Program 
agency. 

3. ConHiHnn^l Rnp1nyinr»rH- WhilA in RftP 

— Generally^ Program participants will be eligible for 
"conditional enq^oynent;" in non-safety sensitive jobSf subject 
to job availability and clearance by EAP Medical staff. 

— Category I participants will continue their rogular rate of pay 
during any period of conditional enployment and will continue 
to accunulate classification seniority. 

— Category li ^^rtic^ants will be paid according to the wage 
.rate of the job performed. Their seniority will be frozen 
effective the date of inf raction^ but it will be recaptured 
without interruption effective the date of satisfactory 
coopletion of the EAP. 

— Designated non-safety sensitive positions shall be exesopt from 
the Labor Agreanent provisions on posting and filling vacancies, 
bidding and bumping at any time when there are EAP participants 
eligible for such positiions. 

— Selection for available non-safety sensitive petition vacancies 
will be determined by date of hire seniorityr exc^ the 
Category I participants are entitled to priori^ over Category 
XI partdeipante. 

— Category II participants who are dJBCiplined for use of drugs 
other than alcohol r marijuana or legitimate but unr^rted 
prescription drugs, are ineligible for conditional enployment 
during EAP. 



4. RAinrt-ji^wnpnt Poat-EAP 

— Category I cnployees are entitled to reinstatement to their 
former job classifications upon successful ocxipletion of the 
EAP. If there is no vacancy, such enpioyees will be permitted 
to* "bunf)" ijonediately into the former job on the basis of 
seniority. 
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— Category II enployees will be eligible for reinstatanent after 
successful oonpletion of the EAP. Reinstatanent %d.ll be made 
to the former job classification on the basis of seniority. 

5. Backmv anH RAm>f4*-« 

— Biere will be no entiUeroent to backpay for any Proqram 
participants. 

— Category I participants will be entiUed to use sick leave, 
vacation and leave of absence without pay for periods of EAP 
participation, ohey will also be entitled to continue 
participation in the Transit Eiqplpyee Health and welfare Fund 
Plan, and they will continue to accrue benefits (such as leave 
accmulation, seniority and retirement) in accordance with the 
Labor Agreement, even vrtien the enployee does not qualify for 
conditional enployinent or where conditional enplcyment is 
unavailable. 

— Category II participations not conditionally enployed %dll be 
entiUed to continue participation in the Transit Etoloyee 
Health and Wtelfare Fund Plan, provided they pay their own 
Earemium share and they diall continue to accrue Retirement 
Benefits provided they satisfactorUy ca!?>lete the EAP. Sucii 
a^loyees can claim pay for accumOated vacation at the tim? of 
their release from pay status, ba;: tiiey shall not be entiUed 
to receive pay for sick leave or any other benefits. 

— Category I and ii enployees vho receive conditional enplcryment 
will participate in all benefits under the Labor Agreement for 
the duration of such work. 



DifictpHtviry Riilpflt . 

1. Use, Sale or JcHxsession on Duty of Any intoxicant 

(DrU9 ftr Alnnhr^H 

— Innediate ^nnination 

2. Qff-Dutg^ Sale, Distribution or Possession with Intention to 
DiBtribute Ulegal Drugs or Manufacture of IlUcit Drugs 
Resulting in a CriTr^ir^M'i rgwic^inn 



Immediate Ttennination 
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Use Off-Duty of Intoxicant with Detectable Presence in the 

Body as Indicated by a Poat-' Tnr^ripnt' Hprf^cal F?y^TninaHQn 

A. ?or a presence of si^bstances in the body systesn which is at 
or above the stipulated mlnimuro levels r v^ile on duty — 

First Offense 

— Innedie.te release frca piy status with a return to 
regular pay status unly after satisfactory ccn^etion 
of EAP. 

— Btplcyee released frcn pay status vill have ten (10) 
working days frca notification of disciplinary action to 
enroll in tiie EAP. if that enployee fails to enroll 
during t^iat periodr the enipljyee will be terminated. 

— Six manth raniaa testing period after reinstatement. 

SpcotvI Of fpnsp 

— Second of fe^ise of any detectable level within a three 
yeaL* period, with th« **xception of cdcc^l in which a 
level of .04 or morL ^.1 be regarded as the mininum 
detect^e level r will result in termination. 



B. For a pcejence of substances in the body system whidi is 
below the stipulated mlniir 1 levelsr while on duty — 

First OfffinsP 

— 10 day suspension from duty. 

— Detailed briefing on the EAP and the iuportanoe of 
pard.cipation and tlie certainty of discipline for future 
offenses. 

— Six month randcro test:ng period. 
Second Offennfi Within a Thrf^ YAar P^^rind 

— Release from pay status with EAP option. 

Third Offenflfi Within 'nir<>fi Yftarfl Prrm the SPfiond Offense 

— Termination. 
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4. SHpilatPd H^niTTiiTTi T/^iTfilH 



— Alcohol 



.05% in blood. 



— Mcirijuana 



5 ng/roL OBC in blood or 
10 ng/roL ISC in blood plasma 



— Any Other Dnjg 



- Detectable level in urine or 
blood as confirzoed by acceptable 
confinnation test. 



5. 1V>gidnq 

— Post Incident Medical Test Policy. 

— Urine and blood sanples. 

* EMIT urine screen for marijuana and other drugs; 
if EMIT urine screen test positive — then blood 
is anedyzed for levels as above. 

— Blood test for alcohol. 



6. Physir^an Prescribed Tnt-Yw4cantfl 

Qiployees required to use prescription drugs authorized by a 
licensed physician are responsible for being aware of any 
effect such drug may have on the performance of their duties 
and to report the use of such substances to their supervisor 
prior to reporting for work. When an enployee does not oonply 
with this requirement, a pt^sician's prescription will not be 
an aco^table excuse for the use or possession of an intoxiczmt 
and the eiplqyee will be subject to discipline as set forth 
above. 

7. Def iiiition of Intaadcant 

The term intoxicant includes, but is not limited to, ethanol 
(alcohol) , an^hetamines, barbiturates and other hypnotics, 
cocaine, narcotics (crates such as heroin, morphine and 
codeine; methodone) , PCP and other hallucinogens, marijuana and 
any other cannabinoid (e.g., hashish), nie term intoxicant 
also includes any other substance that alters one's senses or 
could affect one's ability to function in his or her job. 
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LEGAL ISSUES OF A DRUG-FREE ENVIRONMENT: 
TESTING FOR SUBSTAN CE ABUSE IN THE WORKPLACE 



Robert T. Angarola, Esq. 
Thomas J. Donegan, Jr., Esq.*/ 



I. DRUG TESTING IN INDU STRY AND GOVERNMENT 

In 1982, less than five percent of the Fortune 500 companies 
were testing employees for drug abuse. Today, about twenty-five 
percent of those firms are conducting these tests in one form or 
another, and many more are expected to follow this year. Among 
the companies that are reported to be using urinalysis to screen 
all job applicants for drug use are IBM, Exxon, Du Pont, 
Lockheed, Federal Express, Shearson Lehman, Hoffmann-La Roche, 
the New York Times, United Airlines and Trans world Airlines. 
Companies reported to be screening not only applicants but also 
certain current employees include Rockwell, Southern Pacific and 
Georgia Power. 

Private industry is not alone in using this technique to 
reduce drug «ibuse in the workplace. Dru^ screening of government 
employees also continues to increase. The military has been 
using urinalysis to test for dr\igs for many years. The services 



*/ Mr. Angarola and Mr. Donegan are members of the law firm of 
Hyiaan, Phelps & McNamara, p.c. , 1120 G Street, N.w. , Washington, 
D.C. 20005. This is an updated version of a paper first 
presented at a conference sponsored by the Edison Electric 
Institute in Chicago, Illinois, October 23, 1985. 
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have been joined by such federal agencies as the United States 
Postal service and the Federal Railroad Administration, in the 
near future the Drug Enforcement Administration will start random 
drug testing. Local fire fighters and police officers are also 
being screened. Operators of buses, trains and subways are being 
tested. Prison facilities all over the country are screening 
correctional officers as well as inmates. 

The primary reasons companies and government agencies are 
taking cction to reduce drug abuse in the workplace are to 
improve the health of their workers, protect the safety of the 
public and other employees, and preserve and improve the quality 
of their products or services.^/ in virtually every case, the 
large companies that have set up testing programs allow their 
employees to seek treatment for their drug problems and almost 
always pay for those services. These employers recognize that 
their workers are their most important ascets. They also realize 
that tirug testing alone is not sufficient to deal with the 
problem and that workers must have access to employee assistance 
programs and other services that can keep them on the job and 
help ensure a healthier and more productive workforce. 

Yet there are frequent reports in the media of a worker 
claiming that drug screening is a violation of his or her right 
to privacy. This paper will discuss the kinds of legal chal- 
lenges being brought against employers using urine testing for 
substance abuse and the factors that motivate employees to bring 
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those challenges. It will also suggest ways for a private 
employer to defend legal challenges brought; as a result of their 
drug testing programs or, better yet, to avoid them altogether. 
While most of the cases discussed concern urine testing, the 
issues they address extend beyond the tests themselves into all 
aspects of an employee substance abuse program. Any company with 
a drug abuse prevention program — and that should be every 
company — needs to follow the principles that these cases stand 
for in dealing with employees having drug and alcohol problems. 

II- CONFLICT BETWEEN SOCIAL ATTT TUDES AND ^HT^ J ^ff 

Statistics show that drug screening is becoming a fact of 
employment. And employers using the tests in a reasonable manner 
are generally overcoming the legal challenges being brought 
against them. But why are workers challenging these testing 
programs? 

The controversy surrounding drug screening results in large 
measure from a clash between changing social attitudes and lav. 
The public is uneasy about drug screening. People are concerned 
that the testing will somehow be used against them, not only to 
affect their employment but perhaps also for law enforcement 
purposes. They are also concerned that, in a broader sense, it 
may be a starting point for incre^ring intrusions into their 
private lives. The positive effects of early detection and 
treatment of drug problems are clouded by fears of the negative 
consequences of being identified as a drug abuser. 
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Th«s« concern* have led to lawsuits clidllenging tho right oJ; 
employers to screen for drugs and has even resulted in a san 
Francisco city ordinance which virtually prohibit* rar*doia drug 
testing of any public or private employee. 3/ similar and, in 
some cases more restrictive, legislation is being considered in 
other jurisdictions.!/ For example, a branch of the American 
Civil Liberties Union has recently drafted mod«l legislation 
which, for all intents and purposes, would ban the use of drug 
testing in the worJcplace. This proposed legislation, which has 
been introduced in Haryland, would also restrict testing of 
applicants for employment. 5/ This legislation attempts to 
protect workers ^rights.' it ignores the docnm^nted improvements 
in health and safety that result from drug testing programs. 

Many workers themselves are aware of the iaarious problem of 
employee drug abuse. The more informed recognize that employers 
have limited alternatives to urine testing and tljat in most 
situations it is the most effective technique Hor detecting and 
preventing drug abus*. NeverthelesSi a sizeable eegaont of the 
public does not want to accept the use of the tests in an 
employment context. People often argue that the tests are an 
unwarranted intrusion into their private lives, that they are 
''unconstitutional . * 

Are these people correct? The courts have usually said no. 
Judicial opinions tend to side with the employer on consti- 
tutionality issues. This is because the parties claiming that 
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drug screening encroaches upon the boundaries of rights to 
privacy, fairness or due process are reflecting more their social 
attitudes than an understanding of the law as courts have 
interpreted it. 

Khy do people have this perception? Use of marijuana and, 
increasingly, cocaine is widespread in this country. Several 
states have decriminalized possession of small amounts of 
marijuana for personal use. Users at one extreme believe that 
these legislative acts justify protecting such drug taking as a 
personal decision approaching a civil right. They are convinced 
that employer interference in this decision infringes upon their 
liberty and their right to privacy. A larger number of Americans 
are less tolerant of drug use but cannot justify the analysis of 
an individual's urine, breath or blood, or searches, of his person 
or possessions by fellow humans or trained dogs, to identify the 
problem of drug use in the workplace. Drug use is somehow their 
own business and nobody else's. Everyone can identify with this 
feeling to some degree — but can employers accept it as valid? 

The courts, while generally up-iolding drug testing, are 
developing an emerging set of rules as to when testing is 
appropriate and how such testing should be conducted in order to 
protect the rights of employees. The following in, a discussion 
of the applicable legal principles and common sense rules that 
can help in developing a successful drug testing program. It 
must be noted that the law is evolving rapidly in this area and 
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that state and local statutes can affect what employers aay or 
nay not do. Companies should consult with legal counsel (as well 
as other concerned individuals) before instituting a substance 
abuse program that may involve drug screening. 

The clash between changing social attitudes and the law as 
it affects employee drug testing has led to several legal attacks 
on the tests. Thsse challenges have centered in five areas: the 
right to privacy, the right to be frca from unreasonable 
searches, the right to due process, negligence law and labor law. 
In addition, workers have claimed that testing is a violation of 
federal .or state rehabilitation acts which protect handicapped 
individuals. 

A. Right to Privacy 

There are two common notions of 'right to privacy.' ono 
encompasses each individual's personal belief concerning those 
aspects of his life that are private and that should not be 
subjected, involuntarily, to intrusion by others. Social 
attitudes are reflected in the lines we draw around our private 
lives? when we think these lines are crossed, there will be an 
outcry. 'It's not my boss' business what I do c.t Saturday 
night! » 
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But the constitutional ■'right to privacy'' — the right to 
privacy that is legally enforceable — protects far fewer 
activities. 

There is no specific provision in the federal Constitution 
guaranteeing a right to privacy. The United States Supreme Court 
has held, however, that such a right is implied by reading 
several constitutional provisions together. 2/ This constitu- 
tional right to privacy has been held to protect individual 
decisions on matters such as marriage, family and chi?.dbearing. 
While the use of marijuana, cocaine and other abusable drugs has 
unfortunately become commonplace — and even socially accepted in 
some circles — it has never been held to come within that zone 
of activities protected by the constitutional right to privacy. 5/ 
Moreover, this constitutional right to privacy protects people 
only against aovemir.ental intrusion'.S/ Individuals acting as 
private citizens and private employers are not bound by these 
constitutional restraints.-}^ 



The words "right to privacy* often appear in media reports 
of challenges to employee drug screening but, in fact, most court 
claims of invasion of privacy have been based on the fourth 
amendment prohibition against unreasonable searches and seizures 
by gov-arrjnent authorities. Plaintiffs are asserting that urine 
testing intrudes so far into an osiployee's privacy that it 
constitutes an unreasonable search in violation of the fourth 



B. 



Freedom from Unreasonable Searches 
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amendment. Workers raise this argument not only against govern- 
ment employers, but also against private employers, once again, 
however, the fourth amendment protection against unreasonable 
searches protects only against unreasonable aoveminenf,;.] inter- 
ference. When a private business is screening for drugs, there 
is no government involvement and therefore no violation of this 
constitutional guarantee against unreasonable searches. Courts 
have found that even government employees, performing certain 
duties, have less of a right to expect privacy than others and 
therefore cannot maintain that a drug test is an unreasonable 
search. 

A recent federal district court case upheld the testing of 
Washington, d.C. police officers suspected of drug use.-U/ The 
court reasoned that 

'ii ^^^I?^^fw*° matter of degree we do not necessarily 
extend to the uniformed civilian services the same 
narrowly circumscribed expectation of privacy accorded 
^^.^!o"?^" °' the military, the fact remains the police 
?fS\i' para-military organizution dealing hourly 
l^^ general public in delicate and often dangeious 
situations. So we recognize thfit, as is expected and 
accepted in the military, police officers may in 
certain circumstances enjoy leset constitutional 
protection than the ordinary citizen. 12/ 

Urine testing of other govemmf2nt workers also has withstood 
recent challenges that it violates the fourth amendment, m a 
case decided in a federal court in Georgia, city employees 
working around high voltage electric wires argued that urine 
testing violated their fourth amendment rights. 13/ xhe court 
agreed with the terminated employees that the testing was a 
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search « but said that because *the government has the sane right 
a^i any private employer to oversee Its employees and Investigate 
potential misconduct relevant to the employee's performance of 
his duties, ... the employee cannot really claim a legitimate 
expectation of privacy from searches of that nature. *1V The 
court balanced thv.> intrusion of an employment-context urinalysis 
against the employer's need to determine whether employees 
engaged in extremely hazardous work are using drugs. It found 
that the constitution was not violated because the search was a 
reasonable one. 

However, the couxts have not clearly settled when government 
officials can be subjected to drug testing. Last year, a federal 
court, while allowing pre-employment and *for cause' testing, 
rejected a random screeninc; program for state correctional 
officers because it allowed testing even where there was no 
reasonable suspicion that the officer was using drugs. 15/ The 
court found that, before requiring a test, the state had to have 
'reasonable suspicion, based on specific objective facts and 
reasonable inferences drawn from those facts in light of experi- 
ence, that the employee is then under the influence of alcoholic 
beverages or controlled substances. 

Another federal court has held that, while random drug 
testing may be reasonable in situations where public employees 
such as school bus drivers and mechanics directly affect public 
safety, it is an unreasonable search and seizure to subject a 
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school bus attendant to urine testing for drugs where there was 
no reason to believe the employee used or was under the influence 
of drugs and where she had no responsibility for the safe 
operation of the bus.iZ/ 

In both these cases, govemiuent attorneys argued that, under 
the circumstances, random testing was reasonable. In the case of 
the correctional officer, there were reports of illegal drug 
activities within the prison and one of the officers had been 
seen with individuals who were being -looked at» by law enforce- 
n-^nt agents for drug-related activities. In the case of the bus 
attendant, the school officials expressed a generalized concern 
over safety on their buoes, based on a significant increase in 
traffic accidents, an increase in absenteeism, erratic behavior 
by some employees and the discovery of needles and syringes in 
Transportation Department restrooms. The government is appealing 
these cases. 

Because the fourth amendment does not constrain the private 
employer, he or she has more freedom to conduct searches in an 
effort to detect and deal with substance abuse in a company. For 
example, when investigations linked several Burlington Northern 
train accidents to employee alcohol or drug abuse, the 
railroad unilaterally implemented a surveillance and search 
program, using dogs trained to detect drugs, in order to stop on- 
the-job alcohol and drug use. The union protested this action 
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and argued that the dog surveillance program was an unconstitu- 
tional search. 

A federal court specifically held that the search was not 
unconstitutional, since the railroad, a private entity, was not 
bound by the fourth amendment The court stated that there 

was ''nothing prohibiting a private entity from requiring any 
person, including an employee, to submit to a 'search' by such a 
dog as a condition of entering that entity's premises, or 
refusing entry to any person believed to be in possession of an 
illicit substance. '^ifi/ 

Arbitrators similarly recognize that the private employer's 

right to search is broad. A 1983 decision approved a company 

search of employees' lunch boxes, trousers, shoes, socks, lockers 

and vehicles after reports that employees were bringing drugs and 

handguns onto company property. 21/ The arbitrator explained: 

Arbitrators have consistently held that the employer 
has a right to conduct a search of lunch boxes, lockers 
and persons and that [penalties for] refusal to permit 
a search may Include discharge. These arbitrators have 
been attentive to the motivation for the search and the 
circiimstances under which it was conducted, attempting 
to balance the legitimate Interest of the employer and 
the personal dignity of the employee. 2j2/ 

The arbitrator found that the search was motivated by the 

company's justifiable alarm at reports that employees were 

carrying drugs and handguns onto company premises. The company 

hired a professional security consultant, who conducted the 

search with as much regard for personal privacy as the legitimate 

ends of the search permitted. Although the timing of the search 
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was unannounced « advance notice of the company's policy was 
posted on the company bulletin board, the production office, the 
change room an'! the gates to the plant. 

The arbitrator upheld this search because the employer was 
justifiably concerned about the health and safety of all his 
employees and conducted the search with reasonable regard to the 
personal privacy and dignity of the worker. The arbitrator 
recognized that informirg employees of the search immediately 
before it was conducted would destroy its effectiveness. He 
acknowledged, however, that the employer could accommodate both 
his own and his workers' needs by no*-.ifying them that he would 
conduct such searches in the future. 

This case illustrates an important concept. An employer 
often can implement many needed drug abuse prevention, identifi- 
cation and intervention programs without undua employee resis- 
tance if he clearly communicates what he intends to do, explains 
why a search program is necessary and consistently enforces the 
policy that he has adopted. 



The fifth and fourteenth amendments of the Constitution 
require the government to provide a person with due process 
before depriving him 'of life, liberty, or property. This is 
a requirement that the government engage in a fair decisionmaking 
process before taking measures that affect an individual's basic 
rights. 



c. 



Due Process 
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The courts have held thrt the actions a 9overnment employer 
takes toward its employees must be reason.-^bly related to their 
jobs. Whcr. the government plans to penalize employees, it 
generally must notify them in advc^nce and provide them with an 
opportunity to defend themselves. 

Due process argximentc made against government employers 
using drug testing gener lly claim that the tests nre inaccurate, 
that the results are insufficiently related to vork performance 
or that the employee was punished as a result of a urinalysis 
without being afforded an adequate opportunity to contest the 
test results. Again, while private employers are not bound by 
the constitutional guarantee of due process, wise employers take 
into consideration workers' notions of what is fair and allow an 
opportunity to discuss alleged drug Mse. Therefore, although the 
next few cases will deal with government workers, they have 
relevance to private industry. 

1. Accuracy and Reliability 
Courtr th£.^. have passed on government employees' challenges 
of urine testing have consistently confirmed the accuracy and 
reliability of the tests. In a r^fKBe decided in a Georgia federal 
coiurt' in 1984, municipal fire fighters and police officers argued 
that both urine testing and polygrapn examinations were so 
unreliable that their use violated protected constitutit nal 
rights. The court examined the polygraph issue in det&il and 
agreed that, in spite of the city's need to monitor police and 
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fire services # the tests were imperxnissibiy unreliable. The 
urinalysis challenge, however, was presented, discussed and 
dismissed in a brief footnote, with the explanation that *the 
court is not persuaded that use of such testing procedures will 
violate plaintiffs' constitutional rights. The supreme Court 
of Georgia upheld a finding that drug testing procedures were 
reliable when used as the basis for revoking parole. ^5/ 

These courts did not find the lack of perfect accuracy in 
urine testing to be significant enough to serve as the basis for 
a constitutional challenge. Indeed, in an analogous situation, 
the U.S. supreme Court has accepted the reliability and accuracy 
of breath testing equipment .25/ The Court held in 1984 that due 
process does not require state police to retain the breath 
samples of suspected drtink drivers tested on a medical device 
called an Intoxilyzer. The Intoxilyzer measures the alcohol 
level of the breath of the person tested. Although, like urine 
testing, it may not be perfectly accurate, the Court found that 
the possibility of a false positive (registering the presence of 
alcohol when none was there) was so slim that the preserved 
sample would have virtually no exculpatory value to the drunk- 
driving defendant. Therefore, the California police, though 
technically capable of preserving breath samples, were not 
required to do so because of the accuracy of the testing equip- 
ment. 
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*The materiality of breath sasiples,* the Court reasoned, *is 
directly related to the reliability of the Intoxilyzer itself.... 
[I]f the Intoxilyzer were truly prone to erroneous readings, then 
Intoxilyzer results without more night be insufficient to 
establish guilt beyond a reasonzO^le doubt. However, the 
Justices believed that the testing device results were sufficient 
to establish guilt beyond a reasonable doubt because they found 
that the test was not prone to erroneous results. 

Like the Intoxilyzer, the accuracy of the urine tests 
themselves is nearly perfect, particularly when, as recommended 
by manufacturers, positive results are confirmed by a second 
test. 

In contrast to breath-alcohol testing and urine testing, 
courts and legislatures have f3und polygraph examinations — lie 
detector tests — too unreliable to use even to support employ- 
ment-related decisions. Recall the fire fighters' and police 
officers' challenge of lie detectors and urine tests. The court 
ruled that the city could not use lie detector tests' to combat 
drug use among its police officers and fire fighters — but it 
could use urine testing as the basis for disciplinary actioiri. 
One-third of the states have laws prohibiting private employers 
from requiring employees to take lie detector tests. 2^ Results 
of lie detector tests are generally inadmissible in court. 22/ 
Arbitrators also refuse to consider results of lie detector tests 
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as proof of the truth of the tested person's response,^ This 
has not been the case with urine testing equipment. 

2. Relationship to WnrK PerforTny^n^^ 

The relationship between test results and work performance 
presents a more difficult legal question than does the accuracy 
of the test itself. At present, urine screening detects the ' 
presence of the metabolites of drugs in the body. Test results 
will be positive when a recently ingested substance is detected 
in the sample, even though the person tested may not presently be 
'impaired' or 'intoxicated.' Current technology cannot yet 
measure impairment. The courts are not, however, dismissing 
urine testing in its present state simply becaune it is not ^i^le 
to measure physical impairment perfectly. 

opponents of the test have argued that, since ingestion of 
the tested substance does not necessarily mean impairment at the 
workplace or long-term intoxication, the results have no relation 
to on-the-job performance. However, longer-term' impairment from 
the use of drugs is often difficult to measure. Reports of a 
recent Stanford University utudy of pilots who had smoked 
marijuana indicated erratic and potentially dangerous performance 
on a simulator 24 hours after use of the marijuana, long after 
any sensation of being high was gone.il/ m addition, theft and 
drug dealing in the workplace, absenteeism due to substance 
abuse, accidents, worker's compensation claims, health care costs 
and employee morale are connected with employees who use drugs on 
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and off the job. Nevertheless, the relationship between test 
results and work performance at tines presents difficult legal 
questions, both because of the often intangible, inmeasurable 
nature of adequate performance and the inability of the tests to 
measure impairment. 

A recent Louisiana state court case involved a city van 
driver's disqualification for unemployment benefits due to 
misconduct on the job.i2/ a co-worker had admitted leaving the 
company building to smoke marijuana in the company van and was 
fired. The van driver, however, denied smoking marijuana on the 
job. When his urine test came up positive for siarijuana, the 
city fired the driver for being nxv^er the influence of marijuana 
during working hours. The driver had testified that while he had 
not smoked it on the job, he had smoked marijuana at 1:00 a.m. 
the day he was tested. He successfully argued at the adminis- 
trative and trial court levels that the city had failed to prove 
that he was •intoxicated*' on the job or that he was unable to 
perform his work in a safe manner because of his off-the-job 
behavior. 

The state court of appeal reversed, ruling that it was an 
error to require the agency to prove intoxication or inability to 
work* ''Merely smoking marijuana, or drinking alcohol or taking 
any other 'recreational' drug that may impair one's driving, 
while one is supposed to be working as a driver,'' the court 
explained^ 'is misconduct connected with the employment. ''ii/ 
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The appellate court balanced the public interest against the 
employee's rights and found the test to present an acceptable 
answer to a serious employment issue. Nevertheless, the two 
lower tribunals did hold against the city. To avoid t^e problem 
of trying to link ingestion of drugs to impairment, many 
companies have drafted policies which make it a violation for 
employees to have drugs in their system on the assumption that 
illegal drug use can negatively affect performance and present 
safety hazards, even without .present intoxication. 
3- Opportunity to Conti^ Rt Resulta 

The due process guarantee of fair decisionmaking also means 
that a government employer must provide an employee with a 
reasonable opportunity to contest charges against him before he 
is punished. 

For example, a federal court has held that it is a violation 
of a government employee's right to due process of law to 
terminate that person's employment dn the basis of a positive 
urine test without allowing the employee the opportunity to have 
an independent analysis of the sample. 34/ courts have also 
recognized the importance of an employee's right to a hearing on 
a decision to t irminate 'Employment based on a positive virine test 
wliile finding that safety consideraticns may require holding that 
hearing af^v^r a person is suspended from current duties. i5/ The 
principle behind these decisions is that the due process afforded 
the govemiaitnt employee ©ust be a reasonable one — reasonable 
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based on all of the circiunstances . The 6aine conBiderations of 
reasonableness and a balancing of factors should enter Into any 
disciplinary decision based on drug testing. Private employers 
are not bound by the constitutional requirement of due process, 
but, as in other areas, they should act reasonably when they have 
evidence that an employee is abusing alcohol or drugs. 

Good personnel practices, good public relations and most 
labor contracts require that an employee be given some notice of 
the reason for any disciplinary action and some opportunity to 
discuss that ection with a superior. The private «^ployer'F. best 
insurance against charges of unfairness in disciplinary actions 
is to advise employees in advance what will happen if they test 
positive for drug use or are otherwise identified as substance 
abusers. Supervisory personnel should offer to meet with an 
employee to discuss his work-related problems before discipline 
is instituted. (Caution: Supervisors should not discuss an 
individual's personal drug problems or accuse anyone of drug use 
— ■ this should be handled by trained personnel.) Employers 
should consider retesting any worker who presents plausible 
objections to the results of a single positive urine test. 

D. NcallQence Law 

Unlike the constitutional claims just discussed, negligence 
claims can be brought against the private employer as well as 
gover^iment entities. Employee negligence actions against 
employers are generally of three types. First, an employer may 
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be liable for negligence in hiring a Bubctance abuser who harms 
another of his employees. Second, an employer may be liable for 
negligence if he fails to conduct the drug screening procedure 
with due care. Third, while an employer has a qualified privi- 
lege to communicate test results to those in the company who need 
to know about them, an employer who maliciously spreads untrue 
reports of positive test results will not be protected from his 
employees' charges of libel and slander. 
X. Negligent Hirii^a 

A 1984 New Mexico case involved a boy who was sexually 
assaulted by an intoxicated hotel employee. The boy's parents 
sued the hotel, claiming that the hotel was negligent in hiring 
and retaining the employee. The employee had previously been 
fired from his job as a dishwasher because of drinking. The 
hotel later rehired him, even though other hotel employees knew 
that he regularly drank on the job. 

The appellate court found that there was enough evidence for 
a jury to decide whether the hotel should have foreseen, and 
therefore should be held responsible for, the employee's 
behavior, it sent the case back for a new trial so that a jury 
could decide on the hotel's liability and the amount of 
damages. 

This case illustrates the importance of controlling sub- " 
stance abuse in the workplace. An employer has a duty to foresee 



174 



171 



- 21 - 



the dangers presented by an Impaired employee, and he can be held 
liable for substantial damages If he falls to do so. 

This duty does not extend only to visitors or guests of the 
company. Every employer has an obligation to maintain a safe 
workplace for his employees. ^2/ This obligation Ic not met when 
an employer hires an Individual who Injures co-workers as a 
result of a substance abuse problem an employer carelessly failed 
to detect. 

An established company policy and program against employee 
substance abuse, consistently enforced ^ coul6 serve as an 
effective defense to a negligent hiring claim. An employer who 
has made clear that substance abuse on the job will not be 
tolerated, who has followed through with testing and other mea^.5 
of detection and who has imposed sanctions &nd/or offered 
rehabilitative assistance to substance abusers will have a better 
chance of identifying and dealing with the impaired employee 
before he causes harm. Furthermore, the employer who has 
instituted and consistently enforced such a policy is also less 
likely to be held responsible for injuries caused by an employee 
who, without detection, violates the company's rules on substance 
abuse. 

2. Neoliaent TestiiiQ 
In 1982, two Michigan job applicants were refused employment 
after positive urine tests. They filed suit against the labora- 
tory that performed the tests. To support their claim that the 
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laboratory was liable for negligent testing, they introduced into 
evidence the device manufacturer's instructions which suggested 
that results be confirmed by an alternate testing method. 
Because of its failure to follow the manufacturer's labeling, the 
laboratory agreed to a settlement with the two job applicants. M/ 
Also in Michigan, two applicants for fire fighting positions 
sued the City of Detroit and the laboratoi-y that had returned 
positive test results for marijuana. Based on these results, the 
city had revoked the applicants' certifications of eligibility 
for fire fighting positions. The city had confirmed the test 
results as suggested by the manufacturer. The federal court 
dismissed the negligent testing claims before the case reached 
trial. ^ 

These cases show the impor*-.ance of following manufacturer's 
instructions when conducting drug screening. But an employer's 
duty to test with care encompasses more than simply adhering to 
the instructions provided by a test manufacturer. It also 
includes proper training of employees who will administer the 
tests, assuring that the tests will be performed fairly and 
accurately and t^-king adequate care to protect the chain of 
custody over the urine samples, of particular importance is 
selecting a laboratory which has high quality control standards 
to conduct the testing. 
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3. Libel and Slander 

A bus driver for a major private transportation company was 
suspended f^rom work after a drug test, given as part of the 
required company physical, was reported as positive for mari- 
juana. News of his suspension and the test results spread to the 
bus driver's family, co-workers and acquaintances. Two weeks 
after the first urinalysis, the bus driver was tested again. The 
results were negative and the company reinstated him. 

A state trial court awarded the bus driver $5,000 damages 
for libel and slander. The court held that the laboratory and 
the company physician, knowing the purpose of the test and the 
consequences of an erroneous report, showed reckless disregard 
for the truth by communicating the test results without ensuring 
that they were correct. The Tennessee court of appeals, however, 
reversed this decision, holding that there was no libel or 
slander because the plaintiff could not prove actual malice. AO/ 

On the other hand, in a Texas case, a railroad switchman 
sued his employer for libel and slander after urine test results 
falsely indicated the presence of methadone. The company 
physician who administered the urine test had explained to the 
company that further study would be required before he could draw 
any conclusions on drug use. without any further investigation, 
however, the company instituted disciplinary proceedings. A 
second urinalysis, performed at the employee's request, indicated 
that -a compound was present in the urine sample which had 
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characteristics of methadone but was not in fact methadone or any 
other commonly abused drug. Tha company nonetheless issued a 
statement that the switchman had been using methadone, and that 
this justified his dismissal. This statement was circulated 
throughout the company and, to outsiders. The switchman collected 
$150,000 for damage to his reputation and an additional $50,000 
in punitive damages from the railroad. 

These cases demonstrate that employers should confirm test 
results and should not publicize results beyond those people who 
absolutely need to know. As the Texas decision proves, errors in 
this area can cost many thousands of dollars. 

E. Labor Law 

An employer who plans io institute a di-ug screening program 
or other means of detecting illegal drug use should determine 
whether the plan complies with employment or union contracts, and 
first renegotiate those contracts if it does not. 

Earlier, in the context of a private employer's right to 
conduct searches, this paper discussed a union's suit against the 
Burlington Northern Railroad. That case also raised a second 
issue of contract law. The union argued that the detector-dog 
program, unilaterally implementv.d by the railroad, was in 
violation of the Railway Labor Act because it was a major change 
in employment conditions, made without required union consulta- 
tion. 
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The railroad had a safety rule prohibiting on-the-job use or 
possession of drugs or alcohol; employees were well aware of that 
rule. The railroad argued that use of a detector-dog search 
program was within its managerial discretion to enforce the no- 
alcohol, no-drugs rule. 

The court halted the program, agreeing \;ith the union that 
the employer had changed the employment contract without the 
legally required union consultation. Even though there was 
already a rule banning drugs and alcohol on the job, a program to 
enforce that rule could be instituted only through collective 
bargaining between the railroad and the union. ^2/ 

The language in an employment or union contract binds an 
employer and must be carefully drafted, one arbitrator held that 
a clause in a union contract prohibiting the 'sales or use of 
intoxicants or drugs" did not prohibit a union member's posses^ 
fiifln of marijuana. 13/ obviously that employer did not condone 
employees bringing drugs into the company as long as they did not 
sell or use them. He simply lacked the foresight to consider 
that the phrase he was using could technically be interpreted to 
exclude drug activity involving possession alone. 

Whether judge or jury, a judicial decisionmaker is required 
to be objective. Labor arbitration cases often differ from court 
cases in this respect: the arbitrator's decisions may reflect 
conscious or unconscious bias in favor of allowing an employee to 
keep his job.^^y Companies should therefore be alert to the 
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existence of any careless terminology in the emplc iTn».nv contract 
that night permit an arbitrator to find a way to ercusc instances 
of substance abuse. 

F. Rehabilit ation Act 

The Drug Abuse Prevention, Treatment and Rehabilitation Act 
of 1972 prohibits denial of federal civilian employment, except 
for certain sensitive positions, to anyone on the basis of prior 
drug use, unless that person cannot properly function in his or 
her employment. AS/ similarly, the Rehabilitation Act of 1973 
prohibits discrimination against any handicapped individual by 
any employer who receives federal financial assistance.^ some 
have argued that the federal Rehabilitation Act (and similar 
state statutes) prohibit the use of urine testing to identify 
employees or applicants who are using drugs. However, an 
analysis of the statute, as interpreted by the courts, indicates 
that the Rehabilitation Act will probably have little, if any, 
impact on the use of drug testing in the workplcf.ce. 

It is clear that the Rehabilitation Act protects alcoholics 
and drug abusers from discrimination in employment. 42/ The Act 
prohibits such discrimination against /ormer drug abusers as a 
group. W However, former drug abusers by definition should 
suffer no adverse effects from workplace drug tenting since they 
are no longer using dxrugs. 
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The Issue then becomes what effect the Act may have on 
current drug users. While the Rehabilitation Act covers alco- 
holics and drug abusers, the protected class of 'handicapped 
individual* is explicitly limited to exclude an 

- - - alcoholic or drug abuser whose current uso of 
alcohol or drugs prevents such individual from per- 
forming the duties of the job in question or whose 
employment, by reason of such current alcohol or drug 
abuse, would constitute a direct threat to the property 
or safety of others. A2/ f f j 

Under this exclusion, all persons who are impaired on the 
job and any drug user who holds a position which affects the 
safety of the public or other workers woUld not be considered 
•handicapped* and therefore would not be entitled to protection 
under the Act.^fi/ 

The only remaining group who might be adversely affected by 
workplace drug testing and could still arguably be entitled to 
protection under the Act are occasional or casual drug users. 
But again the definition of 'handicapped individual, • the 
prerequisite status for protection under the Act, appears to 
exclude these people from coverage. The Act defines a 'handi- 
capped individual* to be 

any person who (i) has a physical or mental impairment 
which substantially limits one or more of such person's 
major life activities, (ii) has a record of such 
impairment, or (iii) is regarded as having any impair- 
ment. 

Although work is definitely classified as a 'major life 
activity, '52/ the courts have held that the ability to qualify 
for any one job or even a narrow category of jobs is not a 'major 
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life activity* if there are other options for satisfactory 
employment. S2/ Therefore, occasional use of marijuana or other 
drugs, which would disqualify a person from certain jobs, such as 
police officer or flru fighter, would not necessarily be a 
'handicap* under the Act. 54/ occasional drug use also would not 
constitute a physical or mental impairment which 'substantially* 
limits a person's major life activities. The Act appears to 
cover only the kind of chronic drug abuse that would prevent a 
person from performing substantially aH jobs which might 
otherwise be available, in most .-sases however such a person 
would fall within the excep*-:,j/i to the Act relating to drug 
abusers whose current use ot Ar\'ias prevents performance of duties 
of employment or constitutes a direct threat to the property or 
safety of others. 

Therefore, the Rehabilitation Act does not appear to pose a 
significant obstacle tn drug testing in the workplace or to 
create any greater rights for workers who use drugs than would 
ordinarily exist under the Constitution and other protections 
discussed above. Indeed, no court has found these 'rights* to 
exist. The only clear protection offered by the Rehabilitation 
Act is for prior drug abusers who no longer use drugs, under the 
Act, they cannot be discriminated against as a class. However, 
since they have ended their drug abuse, they would not suffer 
negative effects from testi?:g, juufi*.f they would not test positive 
for drugs. 
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IV. AVOIDING LEGAL CT&T.T.PrKGES 

The private employer is not bound by the constitutional 
restraints imposed upon the government employer. Nevertheless, 
private companies will be held accountable for failing to act 
reasonably in conducting employee urine testing or other drug 
detecting programs. This paper began by pointinj out che clash 
between changing social attitudes and the laws as they affect 
drug testing. The private employer is legally entitled to do a 
great deal more than what may be socially accepted. However, 
because social attitudes can and do shape law and employer- 
employee relations, a wise employer will be sensitive to those 
attitudes in structuring a testing program. A drug testing 
program, if carried out with reasonableness and discretion, can 
Satisfy both social and legal standards. 

There are two key threshold questions that a company 
considering a drug testing program should address, if a company 
can answer those questions persuasively, its workers will in all 
probability accept the company's testing program anr policy and 
not file legal challenges. 

The first question an employer must answer is *Why do I want 
to test?* A company should be able to justify the decision to 
test by clearly showing employees why drug us^ cannot be toler- 
ated. Would drug use cause an employee to be unfit for his job? 
Would drug use endanger either the safety of cj-workers or the 
safety of the public? Loes an emploiee hold a position of public 
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trust? Private companies are successfully testing across-the- 
board. 3ut keep ill mind that some employees — the night 
janitor, the grocery store clerk — may be able to prove that 
they can perform their jobs, and perform them without endangering 
anyone's safety, after smoking marijuana or taking tso-called 
*soft* drugs. Both the courts and arbitrators will probably be 
more supportive of testing if the employees concerned are working 
around high-voltage wires than if they are bagging groceries. On 
the other hand, many companies are taking the position that 
illegal drug use by any of their employees affects health, safety 
and productivity and will not be accepted. These across-the- 
board policies may well be upheld. 

The second question an employer must answer is *What do I do 
when I find that someone is using drugs?* Before beginning 
testing, a company nnst develop clear procedures, based upon a 
fully articulated^ written policy, for dealing with employees who 
test positive. These procedures must be clearly communicated, 
consistently enforced and fairly applied. They should be firmly 
based on the principle that drug abuse aCfects the health and 
safety of all workers and that, where possible, drug abusers will 
be given assistance in overcoming their problem. 

An employer nust ensure that an employee substance abuse 
program is reasonable. Among the factors he or she should keep 
in mind are the following: 
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DenonBtrato the s^^cid t\>r drug testing in the conpany; 
where possib^.v . dOvTiixaent a relationship between job 
performance and siibstance abuse. 

Develop a apacific substance abuse policy and program 
in consultation with all parts of the company that may 
be affected. Union representatives, occupational 
health and safety personnel, security staff, personnel 
managers, legal advisors and, most importantly, top 
management all must be involved. Often companies have 
found it useful to bring in outside consultants to help 
identify problems and adopt a workable policy. 
Notify employees of the policy. Tell them in advance 
the penalties that will be imposed for specified 
violations, if necessary, modify private employment 
contracts and union contracts to reflect the company's 
subutance abuse program. 

Follow through. Do not let a substance abuse program 
become a 'paper* policy. 

Test for substance abuse carefully. Follow the 
manufacturer's instructions. Confirm all positive test 
results with another test. Hake sure that persons who 
adninister the tests and perform laboratory analyses 
are qualified to do so. 
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• Notify employees of positive test results and provide 
them an opportunity to contest disciplinary actions 
taken on thf< basis of those results. 

• Kocp tost results confidential. Do not release 
positive test results until their accuracy has been 
verified by a confirmatory test and, if possible, by 
corroborating evidence of substance abuse. Do not let 
£inyon*- who does not need to know have the results. 
Consider Betting up an employee assistance program or 
improving an existing one. 



V. CONCLUSION 

Stati-Jtics abound on the costs of employee substance abuse 
ir. teirms c;^ decreased productivity, increased absenteeism, 
accidents at work, theft, higher health care premiums and more 
urion grievances. There are also costs that cannot be measured 
in dollars: the negative publicity suffered by affected 
companies; the damage to positions of public trust when a police 
of t ;^»er or a corrections guard is using, or even rumored to be 
using, drugs; the lowered morale of nonabusers forced to work 
beside co-workers who are not pulling their own weight, who are 
endangering others' safety and who are committing crimes right ii 
front of them. These realities make it relatively easy for most 
companies to answer the question, ■'why do I need to test for 
d-ugs?' The more difficult question is the second one, ■'what do 
T do when I find out that someone is using drugs T^' 
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A drug screening program Is just one of many ways of 
detecting drug problems. Undercover surveillance, use of drug- 
detector dogs and searches of employees' lockers, lunch pails, 
automobiles and even their persons can be used instead of — or 
as a supplement to — a drug screening program. However, without 
a drug detection program, only the most obvious problems will be 
spotted — and only if an alert supervisor is lucky enough to be 
in the right place at the right time and has been trained to 
handle the situation properly. Whatever the method or combina- 
tion of zaethods a company decides to employ, the consequences 
remain the same. The company will be forced to adopt program 
to deal with the abusing employee, either by firing him or by 
helping him to obtain treatment. 

Assisting an employee to obtain treatment is almost always 
the better course of action. The wise employer recognizes the 
need to provide health assistance to his impaired employees for 
mora^^^ humane and, as important, economic reasons. While private 
employers have no legal obligations to rehabilitate their 
employees, it is often better, and less expensive, to keep a 
worker working than to find and train a replacement — who may 
turn out to be a substance abuser himself. 

There are several services available to industry today, 
including train.< >g programs, that can help companies handle drug 
and alcohol problems in a way that allows early intervention and 
effective treatment. This reduces absenteeism, prevents acci- 
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dents and makes for a healthier and safer workplace, working 
through trained counselors, employers can improve the health of 
their employees — and improve their job performance. 

A carefully planned and implemented substance abuse policy 
will help a company avoid both the problems of employee substance 
abuse and the employee dissatisfaction that results in legal 
action against the company. Judges and arbitrators increasingly 
are recognizing the costs of substance abuse in the workplace to 
employers, workers and the economy. They will uphold measures to 
deal with the problem, including urine testing, when they are 
instituted in a reasonz^jle manner. Employers who follow the 
above guidelines and have answered the questions *Why do i want 
to test?* and *What do I do when someone tests positive?* should 
be able to use urine testing effectively and legally. 
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1. Ilffifi^ March 17, 1986, p. 57. 

2. The Presidential Commission on Organized Crime in their 1986 
report has even suggested the usefulness of drug testing as 
a tool in reducing the demand for illegal drugs in this 
country. This article will, however, focus on the primary 
reasons for drug testing — protection of the integrity and 
safety of the workplace, and improving the productivity of 
the workforce. 

3. San Francisco Ordinance No. 527-85 (1985). Testing of other 
employees is limited to situations where the employer has 
reasonable grounds to believe the employee's faculties are 
impaired on the job, the impairment presents a 'clear and 
present danger'^ to the employee or others, and the employer 
provides an opportunity, at employer expense, to have any 
blood or urine samples tested by an independent laboratory 
and to rebut or explain the results of any test. 

4. Such legislation is being considered in California, Maine, 
Maryland and Oregon. 

5. Maryland House of Delegates Bill No. 1672 (February 7, 
1986) . > 

6. For example, the southern Pacific Railroad reported a 71 
percent reduction in accidents and injuries attributed to 
human error after it began drug and alcohol screening f Tirne . 
October 21, 1985, p. 61) ; the Georgia Power Company stated 
that the accident rate at its Vogtle nuclear power project 
had decreased steadily since its drug program was set up, 
from 5.4 for every 200,000 manhours in 1981 to .49 in 1985 
(Washington Post. May 5, 1986, p. B8) . 

7. Griswold v. Connecticut. 381 U.S. 479, 483 (1965) (''the 
First Amendment has a penumbra where privacy is protected 
fro3> governmental intrusion'); Roe v. wade . 410 U.S. 113, 
153 ;1973) ('a right of personal privacy, or a guarantee of 
certain areas or zones of privacy, does exist under the 
Constitution. In varying contexts, the Court or individual 
Justices have, indeed, found at least the roots of that 
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right in the First Amendment, ... in the Fourth and Fifth 
Amendments, ... in the penumbras of the Bill of Rights 
in the Ninth Amendment, ... or in the concept of liberty'" 
guaranteed by the first section of the Fourteenth ^ 
Amendment."' (citations omitted)). 

8. -^The right to possess and use marijuana in on^^n home is not 
« Classified as a fundamental right protected 2y 
a constitutional zone of privacy.^ LfiUifiiflllLj^liate of 

(5th cir. 1975), isfirt. fl£ni£d, 423 u.s.^t? (1975); 

9. ''The right of the people to be secure in their persons 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
Issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be 
CONSt!'^AM.''iv P®"°"^ things to be searched.' U.S. 

10. Officials of the American civil Liberties Union and the 
Legal Action Center, both proponents of severe restrictions 
on drug testing, acknowledge that such constitutional 
protections do not apply to private employers. Hflshlngton 
£2St, May 9 1985, p. Dl. Testimony of piul N. S^Sels 
Executive vice President, the Legal Action Centerrblfore 
May y'^'^ltsT committee on Narcotics Abuse and Control, 



11. 



^^^^^ POliyf , 500 A.2d 1005 (D.C. 

ADD. 19o3l m 



App. 1985). 
12. Ifl. at 1008. 

Al i gn Y. City 9f Mar i mn , eoi f. supp. 482 (n.d. ca. i985). 

14. Id. at 491. 

agpgn^ll V. H\antfir, 612 f. supp. 1122 (s.d. lowa i985). 

16. Ifl. at 1130. 

Jgngg V. MgKfin?;ifi, 628 F. supp. 1500 (D.D.C. 1986); see also 

^io3 LI ? ^^^"^ "^^"^ °^ faus drivers when 

they are involved in serious accidents). 
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is. Even with limited authority to confirm drug or alcohol use, 
the Federal Railroad Administration has stated that between 
1975 and 1934 alcohol or drug use played a causal role in, 
or materially affected the severity of, at least 48 
accidents, which resulted in 37 fatalities, 80 nonfatal 
injuries and $34.4 million in damages. Testimony of John H 
Riley, Administrator, Federal Railroad Administration, 
before the House Select Committee on Narcotics Abuse and 
Control, May 7, 1986. 

19. Encrineers v. Burlington Nor<:hem R,R.. 117 lLRm 2739 (D. 
Mont. 1984). ^ 

20. Id. at 2740. 

21. Sh9ll Q i l CPf V. Oil. Chemical and Ato m ic Wnrkera . 84-1 Lab. 
Arb. Awards (CCH) 3101 (1983) (Brisco, Arb. ) . 

22. Id. at 3104. 

23. The federal government is bound by the fifth amendment, 
which provides: »No person ... shall be deprived of life, 
liberty, or property, without due process of law.' U.S. 
CONST. AH. V. '[NJor shall any State deprive any person of 
Ixfe, liberty, or property, without due process of lav • 
U.S. CONST. AH. XIV §1. 

24. Hester v. Cltv of MtlledaevinA, p. supp. 1456 (M.D. Ga. 
1984), aff^d & rev'd in ^n^^ 777 p. 2d 1492 (11th Cir. 1986). 
The appellate court held that the city could order employees 
to take a polygraph if, among other conditions, the results 
.of the test would not be used as the sole ground for 
disciplinary action. The court left open the possibility 
that, under certain circumstances, disciplinary action based 
on a polygraph examination would not violate due process 
requirements. 

25. Smith v. State. 250 Ga. 438, 298 S.E.2d 482 (1983). 

26. California v. Trombetfca. 104 S.Ct. 2528 (1984). 

27. Id. at 2534 n.lO. 

28. Sfifi Cptt, Employer Use of tiha *Lio Detector*^ r The 
Arbitration T!3fperience. 1984 LAB. L.J. 701, 702-3. 

29. Sfifi id.; £££ iLLfia 3 J. WEINSTEIN, evidence 1607[04] for case 
survey . 
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30. S££ &jl3^, Glen Manor Homg for the Jevi Rh Aaed v. Union of 
HPgPr and Health Care Employees . 85-1 lAB. ARB. AWARDS fCCH) 
3139r 3141-2 (1984). ^ ' 

31. Zilifi, March 17, 1986, p. 61. 

32. yyw Orloang Public service v. Masaracchlii . 464 So. 2d 866 
(La. Ct. App. 1985). 

33. Id- at 868. 

34. B^^nX? V. Federal Aviation XAmin. . 687 F.2d 92 (5th Cir. 
1982) (the FAA allowed a laboratory to throw away samples 
before employee could indftpendently inspect and test thea) . 

35. Harvey v. Chicago Transit Auth, . No. 83-C-9074, slip op. 
(N.D. 111. 1984) (involving disciplinary action against a 
Chicago bus driver) . 

36- Plttard V, Four seasons Motor Tn"r 688 P. 2d 333 (W.M. Ct. 
App. X984). 

37. Breach of this duty may not only constitute negligence, but 
may be a violation of certain laws. For example, the 
Occupational safety and Health Act requires that an employer 

shall furnish to each of his employees employment and a 
place of employment which are iTree from recognized hazards 
that are causing or likely to cause death or serious 
physical harm to his employees.* 29 U.S.C. §654. A 
substance- impaired co-worker operating heavy and/ or 
dangerous machinery could present such a hazard. 

38. gglblg V. Quality clinical Laboratorlft>=^ , No. 82-226166-CZ 
(Mich. Ct. App. filed July 15, 1982; plaintifi chase and 
Medina withdrew after settlement reached) . 

39- McCleod V. Citv of HAtrnj^^ No. 83-CV-2 163-DT (E.D. Mich. 



°- Ivy V. Damon clinical laboratory, slip op. (Tenn. Ct. App. 
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(Tex. civ. App. 1976). 
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Hy name is Paul Samuels. I an Executive Vice President 
of the Legal Action Center. I would like to thank the 
Conunittee for giving me the opportunity to testify. 

I would also like to thank Chairman Rangel and the 
mexobers and staff of the Select Conicittee for the excellent 
work you have done to coxabat the epidemic of drug abuse that 
has gripped our nation. Many people are leading drug abuse- 
free and productive lives because of the Select Committee's 
workr and you are to be congratulated tor this most important 
accomplishment. 

The primary nis*3ion of the Legal Action Center is also 
to reduce drug abuse a7i6 to assist in the rehabilitation of 
those who suffr^.r froR it. We have concentrated for more than 
a decade on legal issues involving substance abuse, especially 
in ^he context of employmG, ?or this reason, we have what 
may be a unique perspective on the problems of drug abuse in 
the workplace and urine teRicing for drugs by employers. 

Let me state at the outset that we are delighted and 
encouraged by the growing awareness among employers and others 
in our society of the magnitude of the destruction — both 
human and financial — caused by drug abuse. Greater attention 
to this problem, and more resources directed toward its 
eradication, can only benefit us all* 

Unfortunately, there are no easy solutions to the 
problem of substance abuse in the workplace, just as there 
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are no easy solutions to the drug problea in general. 
Employers are entitled to a %rorkforce that is capable of 
perforaing in a reasonable Banner. Employers are clearly 
entitled to refuse to hire drug abusers and addicts ¥ho are 
unable to perfon the jobs they apply for. Enployers are 
entitled to discipline, and if necessary, terminate enployees 
who are unable — for whatever reasons — to perfom the work 
they were hired to do. 

At the saae tine, persons fully capable of perforaing 
their jobs without constituting a threat to others should not 
be forever barred f roa eaplcyMnt because they once had a 
drug abuse problea l or 5 or 20 years ago. Kor should a 
functioning and productive caployee who develops a substance 
abuse problea be treated any differently froa an eaployee who 
is stricken with any ether illness: he or she should be 
given an opportunity to obtain treatnent and allowed to 
continue working or to return to work when able to perfora 
the duties of the position. 

We believe that these are fair and workable standards 
with which to approach substance abuse in the worl^lace. 
Indeed, they are enbodied in existing legislation on the 
federal level and in aany states. 

Thm federal Rehabilitation Act of 1973 outlaws 
discriaination by any federally assisted employer against 
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handicapped persons who are able to perform the ^'^Ince 
drug abuse is considered a handicap under the K^hA^ i ' cion 
Act, employers are prohibited from firing or rdi ^ hira 

a person with a history of substance abuse uniorjn v 
use of ...drugs prevents such individual from perfOTm^ \ 
duties of tne job in question or [his or her] eE^loym^, \y 
reason of such current .. .drug abuse, would constitute a Cii 3ct 
threat to property or the safety of others." 29 U.S.C. 
55706(7), 794. Many states, including Connecticut, Florida, 
Illinois, New Jersey, and New York, have enacted simila 
statutes. 

We believe that any use of urine testing for drugs by 
employers should, and to be legal must, be consistent wi ch 
these principles. When examining the current state of the 
law regarding employer use of urinalysis, it is perhaps most 
useful to focus on two separate questions: when is it legal 
for employers to require urine tests?, and what may employers 
legally eo with the test results? 

Most of the litigation concerning the legality of 
requiring testing has centered on whether urine testing for 
drugs by public employers violates employees' constitutional 
rights to be secure from unreasonable search and seizu:;e, to 
privacy and to due process. (Private companies would not, of 
course, be subject to these constitutional strictures.) 
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Courts have ruled that urine testing by public agencies is 
constitutional if the employer has probable cause or reasonable 
suspicion to believe thct the employee tested is abusing 
drugs. Testing without probable cause raises constitutional, 
problems . 

It should also be noted that the Rehabilitation Act, 
which reaches thos^ private companies that are faaerally 
assisted, and some state laws prohibit employers from using 
non-job-rolated inquiries and selection criteria concerning 
handicaps. These statutes may be interpreted to bar urine 
testing until the applicant is hired or at least offered 
employment conditional on submitting to the test, on tl-je 
theory that they do not reveal whether the job applicant is 
capable of performing the duties of the position sought. 
Other limitations on the legality of a private employer 
requiring urine tests as a condition of employment are 
sometimes found in collective bargaining agreements. Legality 
aside, there has of course bnen a great deal of controversy 
as to the propriety and effectiveness of employers requiring 
submission to urine testing. 

The other important question that needs to be addressed 
is what actions an employer legally may take if an employee's 
urine test is "positive." A great number of people in 
arbitration and court cases have challenged the accuracy of 
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test results, claiming that they were the victims of "false 
positive" test results, i.e. the test result was positive 
even though the subject of the test had not used drugs. 

False positives can arise in several ways. While 
there are a number of different urinalysis tests now being 
marketed, and manufacturers and proponents of the tests believe 
they are generally reliable, no one claims that any of them 
is infallible. Even a small error rate becomes significant 
when large numbers of samples are tested. Indeed, most 
urinalysis experts — and the makers of the tests themselves - 
- recommend that any positive result be confirmed by the use 
of a gas chromatography/mass spectometry test, the most 
accurate testing method available. However, many employers 
do not do such confirmatory testing because of the additional 
expense. 

Accuracy problems can also arise because of laboratory 
error, including improper procedures and misinterpretation of 
test results, and by chain of custody problems. A urine 
specimen may be mislabelled, mishandled, contaminated on the 
way to or at the drug testing laboratory itself, or deliber- 
ately switched or replaced by someone who knows a true sample 
would reveal drug abuse. Recent studies of drug-screening 
laboratories by the Centers for Disease Control found some 
disturbingly high rates of inaccuracy. A number of arbitrators 
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and a few courts have overturned disciplinery or hiring 
decitsions on these groxinds. 

Even if a positive urine test result is accurate, 
there are serious f^uestions as to whether an employer can 
legally refuse to hire or fire an individual solely on the 
basis of that one test. As mentioned earlier, the federal 
Rehabilitation Act and a number of state laws only permit an 
exBployer to take action against an employee with a drug abuse 
problem if that problem is job-related. Urine tests 
unaccompanied by other evidence, such as intoxication on tLe 
job or unsatisfactory work performance, may not be enough to 
meet that standard of proof, urine tests reveal only if a 
person ingasted a drug at some prior time; they do not reveal 
whether the individual was intoxicated or impaired on the job 
or at the time the test was given. 

We believe that the best way to eliminate drug 
abuse in the workplace is to establish a good employee 
assistance program (EAP) . ^ployers should train supervisors 
to identify and reiser troubled employees to the EAP, and 
encourage employees to go on their own. The EAP should include 
appropriate diagnosis, referral, treatment, and aftercare 
services. Confidentiality should be maintained to the maximum 
extent possible, and as required by applicable federal and 
state statutes (See 42 U.S.c. || 29Cad-3 and ee-3, 42 C.F.R. 
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Part 2) • Employers should retain those employees who overcome 
drug abuse; job performance problems caused by they need not 
continue to employ substance abusing employees unable to 
perform the job. 

Urinalysis tests are designed to assist qualified 
physicians and other health care professionals in the diagnosis 
and treatment of drug abuse and addiction. Providec that 

an employer implements necessary safeguards to ensure that 
the results will be accurate, urine testing can be a useful 
and appropriate tool in an employer's campaign against drug 
abuse if used as part of a confidential employee assistance 
program to help diagnose and treat drug abusing employees 
(subject of course to collective bargaining statutory or 
constitutional constraints) . Employees must be given advance 
notice of the company's policies, and discipline must relate 
to job performance. 

We believe that this type of program will address the 
problem of substance abuse in the workplace in both a ftrir 
and effective manner. Employers will reduce the drug abuse 
at their worksites, hold on to valued and trained employees 
who overcome drug abuse problems, and weed out drug abusers 
who are unable to perform the job and unwilling to enter or 
respond to treatment. Employees and job applicants will 
receive individualized and just consideration, the assurance 
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that dUciplina will h% ba««d on job-r.latad factor*, to 
p^rfon tha job, and appropriate traataant. 

Wa look forward to working with tha Salact Coanittaa on 
thasa important issuas, and would ba happy to provida whataver 
aasistanca wa can, whanevar wa can. 
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The increasing abuse of drugs in the workplace is causing many eaplojers 
to begin testing for the presence of drugs and drug components in the 
urine of their employees. These tests are designed to decrease the chance 
of hiring an individual who abuses drugs, to determine if drugs are in- 
volved in unusual or dangerous employee behavior, and to identify drug 
abusers in the workplace so that they can be directed to assistance 
programs. The goals are to increase employee efficiency, improve employee 
safety and ultimately, increase company productivity. For this much impor- 
tance to be placed on the results of urinary drug tests, there is no room 
for errorj the drug identification must be accurate and beyond any reason- 
able doubt. 

A urine drug testing program is a complex relationship between a company 
and a qualified laboratory. The components of a successful program in- 
clude sample collection, transport to the laboratory, storage in a secure 
place within the laboratory, analysis of the sample, and a report of the 
results back to the company. Such a urine testing program has two impor- 
tant features that distinguish it from usual analysis by a clinical 
toxicology laboratory. First, the samples are forensic specimens, and 
strict chain-of-custody must be followed during all phases of the pro- 
gram. This assures that the integrity of the sample is not violated and 
that personnel who handle the sample can be identified. Second, the 
actual analysis is divided into screening and confirmation tests. Screen- 
ing tests are usually easy and relatively inexpensive to perform. 
Unfortunately, the results are not one hundred percent accurate. Thus, 
a second, confirmatory test that is sensitive and specific for the drug 
and drug component in question must be performed. 

The issues, pertaining to the laboratories involved in urine drug testing 
are as follows: 



1. Certification of such laboratories should be improved. 

2. Accurate analysis of each sample must be performed by the 
laboratory, and all positive samples must be confirmed by 
either gas chromatography coupled with mass spectrometry, gas 
chromatography, or high performance liquid chromatography. 
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3- Laboratories must be experienced in the handling of 
forensic samples. 



4- Blind, quality control samples must be used to monitor 
daily laboratory performance. 



Currently, laboratories can be certified by several mechanisms, the best 
of which ib the College of American Pathologists. While participation 
in this certification program does test the laboratory's ability to 
detect drugs in blood or urine, it does not focus on drugs of abuse. 
Furthermore, the laboratory knows *rticn such certification samples are 
coming, and they can devote unusual effort to t^eir analysis. The Depart- 
ment of Pefense Certification Program specifically tests the laboratory's 
ability to detect marijuana, cocaine, and amphetamine abuse. To my know- 
ledge, no certification program, other then the Department of Defense, 
provides samples to be analyzed without the laboratory's knowledge. 

Thin layer chromatography or immunoassay methods for qualitative drug 
analysis are easy and relatively inexpensive to perform and are adequate 
as screening tests. However, more specific methods of analysis are re- 
quired to confirm all positive samples. The preferred method for confirma- 
tion of urines that have been screened positive are gas chromatography 
coupled with mass spectrometry, gas chromatography or high performance 
liquid chromatography. These methods are neither easy to perform nor in- 
expensive. In an attempt to keep costs low, soma laboratories may choose 
to use thin layer chromatography to tscreen a sample and an immunoassay 
to confirm positive specimens. Thi.3 method of urine drug analysis will 
result in an \macceptable number of false positive samples, leaves reason- 
able doubt as to the accuracy of the report, and is probably not legally 
defensible. Given the consequence of positive results, only the highest 
possible standards of analysis are acceptable. 

The analytical result is only as good as the integrity of the sample. 
High integrity can be assured by rigorous chain of custody procedures, 
routinely followed in reputable forensic toxicology laboratories. Only 
laboratories familiar with the handling and storige of forensic samples ' 
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should, therefore, be involved in urine drug testing programs. Further- 
more, monitoring of this activity should be an integral part of 
certification and quality control programs. 

Finally, good quality control programs are necessary to monitor daily 
laboratory performance. This is the only way to determine whether false 
positive and false negative data is being reported by the laboratory to 
the employer. False positives can be eliminated by the use of a well-vali- 
dated confirmation assay for all samples that initially test positive. 
False negatives can be detected only by blind quality control samples 
that are processed in a manner similar to routine urine specimens without 
the laboratory's knowledge (1). 

In summary, the highest standards of laboratory practice are necessary 
to assure that urine tests for drugs are accurate. The specimen identity 
must be indisputable, the analysis must be specific and accurate, and 
the results must be legally defensible. It is possible to achieve these 
goals in testing for drugs in the workplace, however, it will likely be 
necessary to exercise controls over the continued monitoring of the labor- 
atories involved in such drug testing programs. 

REFE21ENCE 
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My name is Kenneth T. Blaylock. I ara the National President 
o£ the American Federation of Government Employees, AFL-CIO. We 
represent 700,000 federal workers across the country. 

We are pleased to appear here today to testify on a 
frightening proposal to drug test all federal workers, and we 
want to express our appreciation to the chair for holding this 
timely hearing. We hope this hearing receives wide attention. 
The drug testing proposal should concern all workers because if 
you can do this to federal employees, you can do it to every one 
else. Under this scenario, federal employees would be tested 
first, closely followed by contractor employees and their 
suppliers. With this precedent, all employees would be 
vulnerable to this intrusion. 

There used to be a time when conservatives had principles. 
We disagreed with them over the role of government in society 
and the dangers of economic power to a democratic society, but 
at least we understood the principle on which their philosophy 
rested. Henry David Thoreau succinctly summarized this 
philosophy saying, "The government which governs least, governs 
best". 

But now we face an Administration parading under a 
conservative banner which seems ready to sacrifice any 
conservative principle for the sake of a momentary P.R. 
advantage. We have seen this Administration sacrifice the 
principle of separation of church and state for a simplistic 
stance in favor of prayer in the school; we have seen them 
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sacrifice the principle of individual choice for the government 
dictated morality of banning abortions; and we have seen the 
principle of national sovereignty subverted in order to back 
Somoza thugs known as "contraa". 

Now we see the culmination of this cynical fear mongering in 
lieu of principle to endorse the witch hunt mentality of 
universal drug testing of federal employees. 

Let's put one issue to rest. Ai^GE and the members of afge 
detest drags. We detest the harm that drugs cause to 
individuals and society. We hate the criminals that prey upon 
the waak and susceptible for the sake of "the profits" of the 
drug trade. We stand ready to enlist all federal workers and 
their families to put a halt to the illegal drug trade. AFGE 
has long nought to negotiate strong drug and alcohol treatment 
programs. We have developed model contract language to address 
our concerns. The Code of Federal Regulations (792.101-105) as 
mandated by Public Law 91-616 establishes as policy the need to 
"offer appropriate prevention, treatment and rehabilitation 
programs and services". Yet ail too often we see "paper 
programs" with no money or skilled personnel to back them up and 
effectively deal with this problem. 

As a matter of fact, we have difficulty in understanding why 
a universal drug testing program which at the minimum would 
conservatively cost $54 million [$ll per initial screening with 
an experience factor of 20 percent testing positive, and $75 for 
follow up tests (cost estimates derived from Roche Medical 
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Services)] is being proposed while at the same time the 
Administration is proposing cuts (according to the President ' s 
FY 1987 Budget Appendix) to the account in Customs, which is 
involved in drug interdiction, by $14 million and 1,547 
personnel. The initial $54 million cost would go to over $100 
million if che testing were extended to the contractor work 
force. 

We will work with all people coiicerned with drugs in our 
society to restore and bolster drug prevention and interdiction 
funding. However, what AFGE will not do is compromise the 
fundamental, constitutional principles of privacy and freedom 
from arbitrary search and seizure for the sake of a McCarthy- 
like witch hunt. We refuse to be stampeded into acquiescing to 
a program which is morally repugnant and repulsive to a free 
society. 

Let's step back and recognize exactly what we are talking 
about. The proposal is to single out 2 million of the nation's 
113 million work force and tell them once or twice a year that 
they will be mandated, forced at threat of job loss, to go to a 
secure area and urinate publically — that is, in front of a 
witness. (Without the public urination, drug users inevitably 
will smuggle in a "clean" urine sample.) If that person (as 
many people are) is on a prescription drug, they will have to go 
through the secondary anxiety of the follow-up testing. All of 
this with no guarantee that the greatest substance abuse in the 
work force will be addressed at all — alcohol abuse. 
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Lot us note that the previous cost estiioaCes are not the 
totail cost which will be borne by government £or this 
program, in cddition, the cost of the public witness must be 
factored in; the I-ost woDc time must be added. Even if the 
tests are 99.5 percent accurate at the second level of tests, 
the federal government would have 299 misdiagnoses. Aside from 
the injustice to those 299, the federal government would be 
liable for penalties from those 299 employees. Judging from the 
Texas court case which awarded $299,999 to a former employee who 
was falsely accused of illegal drug use, this would generate an 
additional cost of $49 million plus legal costs. Of course, the 
human side cannot be neglected, what happens to those 
individuals who have their careers and lives ruined because of 
errors in the testing process or mistakes in processing the 
results? This has happened. The army has discharged 
servicemen, ending their military careers and thereby 
prejudicing private employers from hiring these individuals. 
Then they found out the tests were flawed. 

It should be noted that press reports allege 29 percent of 
all of DOD Compuchem tests were off the mark by 20 percent or 
more of their readings of quality control samples in 26 percent 
of all 1984-1985 test batches. 

Yet, even given these fiscal concerns, this should not be 
the consideration which decides this issue. Even if there is no 
cost to the entire testing process « and even if the tests are 
199 percent accurate, should an employer, even the federal 



- 4 - 





208 



government — without overwhelming need because of the nature of 
the job or reasonable cause — subject their entire work force to 
such an invasion of privacy as a condition for holding a job and 
earning a living? 

For AFGE the answer is a clear "no". For those who answer 
"yes", they should recognize what a slippery slope they are on. 
Lie detector tests on any legal or moral issue as a condition of 
employment — as a condition of life — become feasible and 
consistent. All the legal and constitutional protections 
against arbitrary use of governmental power against individuals 
become waived to the economic power of the employer over the 
employee. 

The Fourth Amendment to the Constitution protects an 
individual's reasonable expectations of privacy from 
unreasonable intrusions by tiie state. In determining whether an 
individual has reasonable expectation of privacy and whether the 
governmental intrusions are reasonable, courts have generally 
weighed the need to search or seize against the invasion such 
action entails (the so-called "balance test") . Even where the 
public interest clearly weighs in favor of such drug testing 
(for example, police officers), the courts have held that "there 
must be a reasonable objective basis to suspect that a 
urinalysis will produce evidence of an illegal drug use" (Turner 
et. al. V. Fraternal Order of Police, et. al.. No. 88-1213, 
November 13, 1985). In a similar case, involving bus drivers, 
the court upheld drug testing, but only when bus drivers were 
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involved in a serious accid«nt or tvo supervisory employees 
concurred that the employee was likely under the influence of 
intoxicating liquors or narcotics. 

Nov, I ask you how can the federal government meet this 
"need" standard in drug testing a gS-4 clerk typist in the 
Census Bureau. What issues of public safety, or public 
interest, will the federal government bring to bear to show that 
this clerk typist should be deprived of the constitutional 
protections enjoyed by & normal U.S. citizen? He are sure they 
cannot. 

AFGE knows of no full ocale, crisis level drug problem 
within the federal government. He would like to see 
documentation of what type of drug problem exists. 
Additionally, there is no evidence that Federal employees have a 
greater problem than other groups of workers. In fact, there is 
evidence to the contrary in that there are only a handful of 
cases each year involving illegal drug use. 

However, after hearing Attorney General Meese's endorsement 
of this proposal, we are concerned about the potential use of 
hallucinogenics at the Justice Department. 

Even given the facts, we are not reassured that this 
proposal will die a deserved death. We are fearful because 
ther« has been a long-term, gradual erosion of worker rights for 
federal employees as compared to the rest of the civilian work 
force. 
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Unlike other workers, federal employees are: 

o Denied full political participation in our democratic 
society; 

o Denied the option of an agency shop; 
o Denied the fundamental right to strike; 

o Subjected to polygraph tests in great numbers (the recent 
House legislation on polygraphs continues this separation) 

o Subjected to arbitrary performance appraisal systems; 

o Denied a "property" right to their earned retirement; and 

o Subjected to invasion of privacy by computerized data 
banks. 

We are greatly concerned that there are some people in this 
Administration who believe it is in their interest to separate 
federal employees from the rest of the work force, to create a 
second class work force stripped of fundamental rights of 
citizenship, politically neutered, and thus subjected to 
poxitical manipulation and ideological conformity. 

We hope this committee will help AFGB assert that a federal 
employee is not a second class citizen, that he or she deserves 
the full scope of rights granted to other workers in our society 

Thank you. 
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0RU(3 TESTING AND URINALYSIS IN THE WORKPLACE: LEGAL ASPECTS 
I. INTRODUCTION 

The sudden, increaaed attention to the problems of druK abuae in the 
workplace haa given rise to numerous questions concerning the legality of 
employer screening programs for drug use among employees- The legal ques- 
tions affact both public and private sector employees, and the applicable 
laws and court declslona have arisen ^t both the federal and state level. 
Because of the novelty and complexity oi the legal Isaues Involved, there 
has yet to emerge a consensus on the proper approach to be taken by em- 
ployers, employees, and governmental officials. This report preaents a 
brief overview of the general legal principles most likely to be applied 
in this developing area of the law. 

I^' PUBLIC SECTOR EMPLOYEES 
1» Constitutional Rlghta 

Recluse the federal constitution applies to governmental action, 
rather than purely private action, its protections are Implicated in any 
urinalysis testing program of government employees, both federal and state. 



The Fourth Amendment to the United States Constitution protects against 
unreaaonable searches and seizures. The courts have ruled that extraction 
of bodily fluids Involves a search within the meaning of this amendment. 



a. 



Fourth Amendment 
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ocnroerber v. California . 384 U.S. 757 (1966) (blood); McDonnell v. Hunter, 
612 F. Supp. 1122 (S.D. lo. 19B5) (urine). Generally, when the (government 
seeks to conduct a search, a warrant is required. There are, however, un- 
usual circumstances that permit warrantless searches. One such situation 
involves consent; but for the search to be valid there nust be a showing 
Chat the consent was voluntarily given and that the subject of che search 
was aware of the possible choices. Johnson v. United States , 333 U.S. 
10 ( 1943); Schneckloth v. Bustatnonte , 4l2 U.S. 218 ( 1973). 

One court has held that a consent form signed by government employees 
authorizing urinalysis testing was Inadequate to meet this standard. HcDon- 
nell V. Hunter , 612 F. Supp. 1122. Another exceotlon permits warrantless 
searches of heavily regulated Industries. Although one court has applied 
this test to uphold state mandated urlnal-ysls testing of Jockeys, Shoemaker 
V. Handel 608 F. Supp. 1151 (D.N.J. 1985), It Is possible the Supreme Court 
would be unwilling to extend the heavily regulated Industry exception to che 
warrant clause ouch beyond the Industries already Included In this exception; 
guns ( United States v. Blswell , 40fi U.S. 311 (1972) and liquor (Colonnade 
Catering Corp . v. United States , 397 U.S. 72 (1970)). 

There are, however, two lines of cases suggesting that requiring govern- 
ment emoloyees to subalt to urinalysis tests at the risk of disciplinary ac- 
tion might be upheld as comporting with the Constitution: the first line of 
cases upholding state lawa that require drivers to submit to blood alcohol 
or breathalyser tests If they are suspected of driving while under the In- 
fluence of alcohol (see Ma ckey v. Montr^^, 443 u.S. I n979)) and the second 
line ot cases permitting the government aa employer to conduct searches of 
employee lockers and other personal areas for purooses related to job oer- 
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formance. Unlced States v. Collins . 349 F. 2d 863 (2d Clr. 1965), cert , 
ilenled, 383 U.S. 960 ( 1966) (custoro officer's locker on 3U3nicion of 
oilferinj?). One reou^rstnent of these cases is chat cne evidence souj?ht 
Tiust not be related to a susoicion of criminal activity or an intent to 
bring a criminal prosecution. United States v. Hagarry . 388 F. 2d 711 
(7ch Clr. 1968) (wiretap used in a perjury trial), if either of these 
two rationales are used, it is possible that tne courts will require, as 
they have in these lines of cases, some caeasure of suspicion or cause 
focusing on an individual In order to justify the urinalysis requiretnent . 

While there are presently too few cases from which to generalize, one 
might say that some justification amounting to reasonableness or reasonable 
suspicion seems to be che standard that the courts have used In validatinR 
urinalysis testing of government Employees, in Allen y. City of Marietta . 
601 F. SupD* 482 (N.D. Ga. 1985), the court uoheld a cicy^s requiring sewer 
and electrical workers (whose jobs involved safety concerns) suspected of 
using drugs on the lob to submit to testing under pain of dismissal. The 
decision was based on the line of cases prrmitting government co conduct 
warrantless searches of its employees for performance related investigations. 
^" Division 241 Amalga mated Transit Union (AFL-CIO) v. Suacy . 538 F. 2d 1264 
(7th Cir- 1976), cert, denied, 429 U.S. 1029 (1976), the court upheld a transit 
company rule requiring bus drivers to submit to blood and urine cests after 
being involved in an accident or being suspected of being intoxicated or under 
Che influence ot drugs. According to the court, the test under the Fourth Amend- 
ment ^3 reasonableness, and thr. city's -paramount** interest in protecting public 
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safec/ overrides whatever expeccacion of privacy cuployees in that situation 
havo. Dlvlalon 241 Analganated Transit Union (AFL-CIO ) v. Suscv , 538 F. 2d 
1264, 1267. Althour^h the court In McDonnell v. Hunter . 612 F. Supp. 1122, 
ruled agilnst the state prison's program of requiring prison enplo/eea to 
sl?n conaent forino permitting various kinds of warrantlesa searches Including 
urlnal/sla screening for druga. Its reaaonlng would permit tasting of emolo/eea 
upon whois reasonable suspicion dr<iwn from specific facts focuaed. This case 
also rejected the state'a argument resting on the conaent forma signed by ita 
employeea, generally prior to being hired, finding that auch a procedure was 
not sufficiently voluntary to waive a constitutional light. 

Not only are there too few of these cases fron which to draw meaningful 
generallzatlona concerning what teata the courts will require of government 
urlnalysla teatlng programs of employees, none of the casea actually Involved 
wide*^cale random urlnalyala testing aa aeeoa to be contemplated 'by the 
recommendations of the Prealdont'o Commlaalon on Organized Crime Final Re- 
port. The one Instance of a government-mandated random drug testing prograr* 
that haa been upheld by the courts la that conducted by the Defense Department 
among the uniformed aervlces aa mandated by Pub. L. 92-129, 35 Star.. 348 (1971). 
The statute had required the Secretary of Defense to begin a prograr for drug 
dependent memuera of the Armnd Forces. The proKTam establlahad under the law 
idinr.lfled drug abuaera, prescribed medical treatment and follow-up supervlalon, 
permitted (ilacharge of those falling the rehabilitative program, and developed 



U Although McDonnell v. Hunter , 612 F. Supp. 1122 (.S.D. la. 1985), Involved 
regulations that Permitted random testing, there was evidence that random tests were 
not conducted and that as a practical matter tests were conducted only uoon artic- 
ulable suspicion of drug or alcuhol Impairment. 
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evidence chat could be used In court raartlals. Nonetheless, the court upheld 
the nroKram and its intrusion into Fourth Amendment areas on the basis of a 
reasonabltsness standard, drawing an analogy with administrative searches of 
closely regulated industries as approved by the Supreme Court in Camara v. 
Municipal Court . 387 U.S. 528 U.S. 523 (1976). 

Whecncr h dovemment-wlde urinalysis program could meet this standard 
Is problcaatlc. There are considerable distinctions between the military 
and Che civil service. Readiness and obedience are the canons of the 
military profession, as is che prospecc of being called co ducy anyclroe. 
Civilian employees are noc subjecc Co such rigors, nor are all of chelr 
casks equally vlcal Co che nation's securlcy. On che ocher hand, che 
posalblllcy chac drug use Is so greac In che Uniced Sccces chac draadc 
measures muse be undercaken may provide welghcy arguoancs covard ellmlnaclng 
any users from che govemmenc employ as inconslacenc wlch che maaalve efforts 
agclnsc che drug epidemic. Congressional findings of chls nacure accachod 
CO a scacuce requiring drug cesclng mlghc away che courts inco considering 
such random cesclng reasonable under che clrcumscances. 

The cases Involving che e:«cracclon of bodily fluids require chac che ceacs 
be adminlscered In a manner chac comports wlch due proceaa, or In a manner chac 
does noc excessively incrude upon che aubjecc. Thus, in Schmerber v. Califor- 
nia, 384 U.S. 757 (1966), che Courc upheld a blood cesc adminlscered co an un- 
conscious suspecc, by medical personnel in a hosplcal, ac che requesc of che 
police. In Rochln v. California. 342 U.S. 165 (1952), evidence obcained by 
forcibly admlnlacering an emecic waa held inadmissible as a process offending 
hunan dlgnlcy. In Wlnscon v. Lee, 105 S. Cc. 1611 (1985), che Courc found 
that e>ctractlon of a bullet under general anesthesia waa In the nature of an 
Intrusion so substantial to be impermissible as unreasonable under the Fourth 
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Arendnent even If there were the likelihood that it would reveal evidence of 
a criae. ^actors to be considered in authorizing surgical procedures are 
chreat to safety of the individual and extent of intrusion on personal privacy 
.and bodily integrity. It is, thus, possible that in addition to the question 
of whether the urinslysis test hss been Justified by some messure of suspicion 
focusing on an individual, the courts will scrutinize the testing itself. Sotne 
questions that msy srise include: whether there need be an observer and who 
that observer must be, how situations in which no urine csn be produced imme- 
diately be handled, and whether the tests be conducted by sgency medical person- 
nel, non-medicsl personnel, or medical personnel from outside the sgency. 
b. Fifth Amendment 

The Fifth Amendment is concerned with the process by which the 
government proceeds sgsinst an individual. The cases have not sufficiently 
addressed the due process concerns that might arise in drug testing cases. 
Airong chose sure to arise if government-wide testing is begun involve: 

1. Whether positive tests will be retested. 

2. Whether persons will be allowed 
some kind of hesring to offer 
evidence to dispute the results 
of tests. 

3. Whether persons may be dismissed 
on the basis of the tests alone 
(without corroborating evidence 
of malperformance of duties). 

4. What measures will be instituted 
Lo protect the specimens ss to 
r.hemical requirements and ss to 

inking them with the identity 
of Lhose being tested, i.ts., to 
protect the chain of custody. 

•5. Confidentislity. 

6. Relationship with rehabilitstion 
program. 
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2 • Procecdona under che Rehabllf.caclon Acc of 1973 . 

The RehablUnadon Acc of 1973 affords procecdon co handicapped In- 
dividuals working for iniployers receiving federal financial asaiscance. Under 
section 504 of che Acc, no ocherwise handicapped individual shall, solely by 
reason of his handicap, be excluded from parcicipacion in, be denied che benefics 
of, or be subjecced co discriciinacion under any program receiving federal finan- 
cial aaaiscance. 29 U.S.C. 5 794. The cerm "handicapped individual" is defined 
by section 7(6) of che Acc aa any individual who (i) haa a phyaical or oencal 
disabilicy which for such individual conaciCuCea or resulcs in a subacancial 
handicap co eBiploymenc and (ii) can reasonably be expecced co benefic in cerma 
of employabilicy from vocacional services provided under che Acc. 29 U.S.C. 
5 706(7)(A). The definicion, however, expreaaly excludes from che anci-discrim- 
inacion proviaiona of che Acc "any individual who is an alcoholic or drug abuser 
whoae currenc uae of alcohol or drugs prevenca auch individual from performing 
Che duciea of che job in quescion or whoae employroenc , by reaaon of such currenc 
alcohol or drug abuae, would conaciCuCe a direcc chreac to propercy or che safecy 
of ochers. 29 U.S.C. 5 706(7)(B). The Acc cherefore lilies che e.cenc Co which 
individuals who are alcohol or drug abuaera may argue chac cheir condidona con- 
sdcuce handicapa which may be procecced againac diacriminadon. 

ic haa been obaerved chac che exclualon of alcoholics and drug abuaers. 
•was added co the Acc by Congresa in 1978 in order co make ic clear chac em- 
ployers are noc co be required co employ chem if chey cannoc perform cheir joba 
properly or If chere is a presenc chreac co propercy or safecy: "Thua, che 
caCch-22 tor employees is chac chey muac simulcaneoualy prove cnac chey are 
handicapped by cheir chemical dependency, buC noc so handicapped as Co be un- 
qualified CO perform cheir job." Geidc, "Drug and Alcohol Abuae in che Work- 
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place: Balancing Employer and Employee Rlehcs," 11 Employee R elations Uw 
Tournal 184. 

III. GENERAL LEGAL CONSIDERATIONS 
I • Reasonableness of Policy 

For ^overnmencal employers, che Fourth Aorendroenc mandates reasonableness 
criteria tn the administration ot the tests, both In singling out employees Eor 
tests anJ 'In the actual testlns? procers. Itself. See supra . I, 1, (a). While 
the Fourth Amendment may not dictate reasonableness In testing to non-government 
employers, tailoring a testing program to reasonableness criteria may help to 
avoid subsequent lecal problems. Thus, testing only those employees for whom 
a cause exists, setting standards tor when such tests would be conducted, re- 
quiring double tests Eor positive results on the first test. Informing em- 
ployees fully In advance of the morlres and the possible consequences of the 
tests, securing the privacy of the results of the tests, testing the specimens 
only tor drugs, and not for other conditions such as diabetes, pregnancy, 
and setting up safeguards to assure the confidentiality of the test results, 
may all help to eliminate legal challenges to such program or to their results. 
Most helpful, would be providing time for rehabilitation before Instituting 
disciplinary action. Attorneys advising management on rhese substance abuse 
testing programs advise them to 



simultaneously engage In three difficult 
and delicate balancing acts. First, they 
must select investigative techniques that 
will be effective and reliable, yet will 
avoid the creation of a police-state at- 
t^osPhere alienating to the work force or 
In violation of employees' privacy rights. 
Second, in deciding how to deal wltn iden- 
tified abusers, they must walk the fine 
line between rehabilitation and discipline. 
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Finally, chey muse weigh chc need for 
discipline againac che risks of costly 
llcigacion or arbicracion. II 

Privacy 

a. Public Epployees . 
The nencion of urinalysis cescint; i.n che workplace arouses cries of 
"invasion oH privacy," and provokes people co conjur up iisas^es of an Orwel- 
lian state. Legal protection of privacy interest-3 is, however, very limited. 

The federal constitution protects privacy basically under che Fourth 
Amendment, as discussed supra , section I (1). The courts have never reco(;nized 
a general ri^hc co privacy or implied such a right under che federal conacicucion 
excepc in certain narrow circumscances, none of which directly apply co drug test- 
ing pro>5ratM. The leading case is Griswold v. Connecticut , 381 U.S. 479 (1965), 
in which che court held a state statute prohibiting the sale of contracep Ives 
CO be void as violaclve of a righc to privacy emanating from the Bill of Rights 
but not tied to any specific right. That right to privacy has been confined to 
certain very basic human situations. Griswold involved marital privacy. Stanley 
V. Georgia , 394 U.S. 557 (1969), contains dictum speaking of a fundamental right 



IJ Geidt, Thomas E., "Drug and Alcohol Abuse in the Work Place: Balancing 
Employer and Employee Rights," U Employee Relations Law Journal 181, 182 (1985). 
Robert T. Angarola, in an undated paPer entitled "Substance Abuse in che Workpla:e — 
Legal Implicacions for Corporate Action," at 14 advises: To be most effective, 
urinalysis should be used as part of a comprehensive health and safetv program aimed 
at detecting and preventing substance abuse .... 

The testing and sampling procedures set out in the 
manufacturer's instructions must be closely followed .... 

... I would support using outside, advisors in 
setting up the urinalysis testing program • • • • 
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Co privacy chat might encompass Ereedoa Erora t?overnniental intrusion upon 
Che Elltns one watches In the privacy of one's home. .None of the cases, 
however, suRgescs that a reasonable Intrusion Into one's privacy by a 
governmental employer seek >.g to lnvestlt?ate eicness for duty runs aCoui 
of any constitutional rl;;ht to privacy. 

Another way privacy may be protected Is by statute. The federal 
Right to Privacy Act, 5 U.S.C. § 55Z(a), Is a Halted statute that applies 
to systems of records, not to actions, by the federal government. Under It, 
nondisclosure Is mandated for certain records maintained by the federal 
government or maintained at the behest of the federal government. Under Its 
provisions, therefore^ although there would be no protection for employees 
against urinalysis testing Itself, there would be protection against In- 
discriminate dissemination of the results of such tests. 

b . Private Employees . 

Private employeea may have legal protection for privacy Interests 
In one of three ways: (A) state constitutional or statutory privacy pro- 
visions; (B) common law protection against the tort of Invasion of privacy; 
and (C) common law protection against libel and slander. 

A. State constitutional or statutory protection of privacy Interests . 

At least nine states — Alaska (Alas. Const. Art. I, sec. 22), Arizona - 
(Ariz. Const., Art. II, sec. 8), California (Cal. Const. Art. I, sec. 1) Hawaii 
(Ha. Const. Art* I, sec. 5), Illinois (111. Const., Art. I, sec. 12); Louisiana 
(La. Const., Art. 1, sec. 5); Montana (Mont. Const. Art. 11, sec. 9); South 
Carolina (S.C. Const. Art. I, sec. 10), and Washington (Wash. Const. Art. I sec. 
7) — have specific constitutional provlalons that mention a right to privacy In 
addition to that protected by their constitutional clauses against unreasonable 
searches and seizures. 
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r-iosc ot chese provisions are worded broadly: "The rl^hc of che 
people CO privacy Is recot?nlzed and shall noc be Infringed wlchouc che 
shuwrng of a compelling scace Inceresc." Ha. Consc. Arc. 1 sec. 6. 
They are, chus, subjecc co judicial incerprecadon. Since we could find 
no reporced case discussing an eoployoenc urinalysis cesdng program vis 
a vis a scace orlvacy scacuce ic would be dlfflculc co predlcc whccher 
such clauses will in Ifucurej lhe) be held co provide greacer Individual procec- 
cion for eoployeea agalnac such cesdng chan search and seizure clauses 
provide. The same la crue for scace privacy scacuces. 

In che area of worker privacy, che genaral crend for che scaces haa 
been co enacc specific scaCuCes procecdng employees agalnsc pardculai 
pracclces of employers choC are deemrd incrualve. Types of procedures 
chac have b-ien che subjecc of such laws Include employer use* of - polygraph 
cescs. Cal. Labor Code. 5 432. 2(«); Conn. C*n. Scac. Ann. 5 31-51g; 
Del. Code clc. 19 5 704; D.C. Code Ann. 5 36-802(a); Ga. Code Ann. S 
43-36-1; Ha. Rev. Scac. § 377-6 (10); Id. Code 5 44-903j lo. Code Ann. 
§ 730.4; Me. Rev. Scac. Ann. S 1320; Md. Code Ann. Arc. 100 5 95(b); 
Ma. Scac. Ann. » c 149 $ 19fl; Ml. Uwa Ann $ 37.203; Minn. SCaC. Ann. « 
181.76; Mo. Code Ann. S 39-2-3-4; Nab. Rev. Scac. S 81-1932; N.J. Scac. 
Anr.. S 2C:40A-l; N.Y. Labor Law S 737; Or. Rev. Scac. S 659.225(1); Pa. 
Sea. Ann. dc. 19 5 7507; R.I. Gen. Scac. $ 28-6. 1-1; UCah Code Ann S 
34-37-2(5), 34-37-16; Vc. Scac. Ann. § 494a(b); Wa. Rev. Code 5 49.44.120; 
W.Va. Code § 2l-5-5b; wise. ScaC. Ann. S 111.37. 

There are also acace laws chac limlc che rlghc of employers Co gain 
informadon abouc che nonemploymenc acdvlcles of employees; some require 
advance approval by che employee. 111. Rev. Scac. c 48 5 2009, for examole. 
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prohibits employers Erora gathering Information about employees' noneraploy- 
Tent activities without written authorization. It exempts, however, ac- 
civlcies occurring on employer's premises or during working hours interfer- 
ing with performance of duties and activities that constitute criminal con- 
duct that toay be expected to harm employer's property, business, or that 
could cause employer financial liability. 

E. Common law protection agalnat the tort of Invasion of privacy . 

Although Individuals facing employment drug screening may Initially 
recoil from the Idea and Invoke the protection of an abstract right of 
privacy, the law provides little protection In this situation for an In- 
vasion of privacy. If the employer tests an employee and makes public use, 
of the test results, there may be a right of action In court for the tort 
of Invasion of privacy by publicly disclosing private facts. There are 
strict limits to this action; the disclosure must be public. I.e., there 
must be publicity given to the private fact. Telling It to a few coworkers 
may not satisfy the publicity requirement. Eddy v. Brown , No. 62,086, Feb. 
25, 1986 (Sup. Ct. Okla.) h<^ld that an employer's telling a limited number 
of coworkers that an employee was undergoing psychiatric treatment was In- 
sufficient to permit recovery on the basis of Invasion of privacy. 

On the other hand. In Brat ■ v. I.B.M. , No. 85-15A5 (1st jClr. March 
6, 1986), under Massachusetts law. It was seen as possible to hold an 
employer-compensated private doctor liable for Invasion of privacy for 
revealing the psychiatric diagnosis of a patient to various manageoent 
officials of the employer. It Is unclear whether publicizing urinalysis 
results could be .successfully pursued as an invasion of privacy, but the 
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poaalblUcy should make employers careful about the dissemination of the 
records of such tests. 

C. Libel and Slander. "Defamation Is . . . chat which tends to Injure 
'reoucatlon' In the popular sense; to diminish the esteem, respect, sjoodwlll 

or confidence in which the plaintiff is held, or to excite adverse, derogatory 

3/ 

or unpleasant feelings or opinions against him. Labeling an employee a drui? 
addict or user may raiae the question of whether one fora of libel per se, i.e.. 
libel for which no special damages need be proven to recover, may be held to ap- 
ply to the situation in which a person is accused of drug addiction: as an ac- 
cusstion that calls into question one's ability to conduct oneself in one's 
business or calling or profession. Since it is actionable to accuse a chauffeur 
of habitually drinking, Louisville Taxicab & Transfer Co . v. ingle. 229 Ky. 
518; 17 S.W. 2d 709 (Ky. 1929). accusing a t*is driver or airline pilot of 
drug use might equally be actionable, forcing the employer to prove the truth 
of the accusation or pay damagea. 

3. ACCURACY OF THE TESTS 

While there is some dispute about the accuracy of the tests." any of the 
tests is only as accurate as the procedures used in admini?:tering it.~^ If some- 



l! Prosaer, W. , "Handbook of the Law of Torts." 756 (1964) (footnote 
omitted ; . 

MpHirT^ r^": ^""^^^ Greenblatt. chief of clinical pharmacology at Tufts New England 
Medical Center, is quoted as' saying that -"False positives can range up to 25 per- 
cent or higher. and calling the test -'essentially worthless.'- New York Times. 
^n««I; ""Sii^A V ^ ^^""^^ manufacturer of the test being dl^l^ 

rate! id^ °^ ^1=°' California, claimed a 95 percent accuracy 

„ ? ""^^ ""^"^ ^^^y discovered that an Oakland laboratory was 
permitting a lax procedure in administration of the- drug testing program. As a 
result of Che discovery over 1800 disciplinary actions were reversed, in 1984 
It was reported that the Armv was rpvlpolna roam ^^^a..^^^a — r. ^..j. 



aiacaveiry over IHUU disciplinary actions were reversed, in 1984 
was reported that the Army was reviewing tests conducted at Fort Meade, Maryland, 
rn«-rH « ^"J'*^^""'^' ^l^PP/ and poorly docunemted' records, an 'inadeouate' attitude 
toward security in the test aress. and 'inadequate staffing' in the labs," resulted 
in 97 percent of the tests being found to he "'not scientlf icsUy and legally sup- 



(continued) 
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one were to lose a job or fail to be hired tor a position solel/ on the 
basis of test findings » there is a possibility that he or she could sue- 
ctsstully bring a negligence action against the employer and the testing 
concern provided that he or she could cc v tnce a court that the test was 
inaccurate or the peoDle conducting it wei^* neglectful. If the governaent 
Is called upon to prove that it had reasonable cause to dismiss an employee 
because of positive test results, It mlghc have to convince a court of the 
accuracy of the tesc itself and the correlation between the test and the 
person's ablUcy to perform the work In question. 

Currently courts have accepted blood alcohol and breathalyzer tests 
for purposes of showing Impairment or intoxication both by crediting 

y 

experc testimony and by accepting state Implied consent laws. To date 
there has not been the generalized acceptance of urinalysis testing for 
drugs that has been accorded to breachalyzer and blood cestlng for alcohol. 
There Is also some indication that because of the magnitude of the testing, 
the possibility of error Is much greater in testing urlnj for drugs than 



(continued): portable' In proving marijuana or hashish use."* Atktnson, 
Klc, ''Federal Report," the Waahlngton Post . A 21 (April 27, 1984), quoting 
panel of experts ordered to review testing procedures. 

SJ These are laws that require Dotorlscs to submit to blood alcohol tests 
or breathalyzer tests to determine intoxication and that usually stipulate the 
amount of alcohol in the blood or breath sample that will be rebuttable proof of 
intoxication. See Cleary, E., McCormlck ot\ Evidence 5 205 (1984). 
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7/ 8/ 
In cesclni? breach tor alcohol. A recent article discusses some ot 

rhese problems as follows: 

Toxicologlscs say conflrnaclon tesclns? 
has been refined — In particular through 
technology called gas chromoros?raphy/mass 
scectonietry — to a point where error rates 
can be brought close to 7ero. 

'The real room for error Is not with 
the technology buc with administrative er- 
ror,' says Metpath's Dr. Bates. 'A human 
being has to pick up the sample and put 
It Into the nachlne.' It may sound trivial 
but It's not. When the volume of work goes 
up, the error rate goes up. That's the 
scary part. 

'My company makes millions of dollars 
doing drug testing, but I wouldn't want 
somebody taking my urine, he adds.' 'I think 
It's an Invasion of privacy. I would always 
be afraid that somebody night . . . mix up 
samples. It may only happen In one out of 
100,000 caaes. But. I always have that fear.' 



The possibility of low error rates may not be as reassuring as It 
first seems. Since roost of these tests, especially In pre-employment 
situations, are uncorroborated, a low error rate translates Into possibly 
unacceptable numbers of false accusations: 



Laboratories largely are unregulated, 
and the level of quality varies enormously. 
In various studies^ error rates have gen- 
erally fluctuated between 3 and 20 percent. 

'With 4 million to 5 million people 
being tested a year, a 1 percent rate of 
Inaccuracy means that 40,000 to 50,000 
would be falsely accused,' says NORML's 
Mr. Zeese. 9/ 



IJ Generally, police test motorists one at a time and after having some cause, 
e.g., wavering auto, for testing. What Is being considered In terms of drug testing 
seems to be wholesale testing on a random basis. 

y Stllle, A., "Drug Testing:- The scene Is set for a dramatic legal col- 
lision between the rights of employers and workers, "National Law Journal" I. 24 
(Aorll 7, 1986). 

9/ Id. 
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l^, UNIONIZED EtlPLOYERS 

Under che JJacional Labor Reladons Ac:, 29 U.S.C. 55 15.-69, ic Is an 
unfair labor oracdce for an evoloyer to refuse Co bargain collecdvely ulch 
Che rePresenCadve or Ics employees. 29 U.S.C. I5bva)(5). The Acc defines 
the obllgacion co barijaln collecdvely as "the performance of che muCual 
obllgadon of che employer and che represenCadve of che employees co meet 
ac reasonable dmes and confer In good falch wlch respecc Co wages, hours, 
and ocher cerms and condldons of employmenc. " 29 U.S.C. 158(d). 

As a cerm or condldon of emp loymenc , a drug screening program would 
be subjecc co the employer's obligation co bargain wlch che union under che 
Acc. Moreover, Ic Is a refusal co bargain for an employer co ImPost* a change 
of working condlrlons unllacerally wlchouC bargalnlnn- wlch che union. A unionized 
employer would cherefore vlolace che Acc by requiring drug screening wlchouC 
noclce CO che union, and wlchouC bargaining over che scope and excenc of. che 
prograia. 

Alchough che subjecc Is relaclvely new co collecdve bargaining, some 
unions and employer? have already negoclaccd comprehensive drug screening 
and rehablllcadon arrangemencs. Professional baskecball Players, for example, 
have negoclaced such a program under a collecdve bargaining agreenenc. 

5, MON-UNION EMPLOYERS 

Ic Is dlfflculc CO generalize abouC che employnenc policies on non-union 
employers, since employee reladons In such workplaces are complecely subjecc 
to employer control, rescrlcced only by che federal labor scandards laws, con- 
cerning matcers such as minimum wage, overdne, child labor, safecy and healch, 
and oenslons and beneflcs. The non-union employer Is also subjecc co <;cace 
laws, which vary subscandally chroughouc che flfcy scaces. 
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(because che law Is ener;?ln« and because chere are so few cases, Ic 
is -jiff idle CO ^{erniralize or predict concerning che renrjireroencs che 
::r3iircs Jill tupose on a program reauirinK cescinj? for druis In che work- 

Some public seccor emoloyees will surelv raise challenges co 
i.ich programs i>n the basis of die S^ntctid Scaces Consdcic ton , Privacy 
•ieccor ijinployues aeekln.^ zo challenge such programs, however, will be 
required co resorc co scace and f»*deral scacuces, labor concraccs, and 
comrjon law rl<;hcs. 



V 



M, Maureen Murphy 



Vincenc E. Treacy 
Legislocive Attorneys 
Anerican Law Division 
April 16, 1986 
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DRUGS ON THE JOB 
SOO-COCAINE SURVEY 



The results listed below- are based on a random sample of 5:37 callers 
to the 8O«e0-C0CAINE National Helpline atlFair Oaks Hospital ic New 
Jersey. The survey was conducted in February and March ISi-'S. 

75% said they had used drugs on the ^ob 

said that drug use had hindered their work performance 
25? reported daily drug use at work 
45? reported weekly drug use at work 
lOX reported monthly drug use at^work 
83X used cocaine at work 
395 used alcohol at work 
33% used marijuana at work 
13* used pills at work 
10m used opiates at work 

64* said that easy access to drugs at work increased their use 
26X said they had been fired from a previous job due to drug use 
44X said they had dealt drugs to fellow employees 
18* repor-ted having a drug-related accident on the job 
18X said they had stolen money from co-workers to buy drugs 
39X said they feared that a salary increase would increase their 
drug consumption ^ 

Profile of Survey Subjects 

Male 70X; Female 30? 
Average Age 30 yrs. 
'20-29 yrs. 53X 
30-39. yrs. 40X 
t.40+ yrs;. 7% 
Income: under $25,000 

$267000-.50,000 ' - 
over $30 , 000 " 

For additional information contact: 

Dr.. Arnold U. iTashton, 
Research Director 
800-COCAINE Rational Helpline 
and 

Director, Addiction • Research and Treatment 
The Regefit Hospital 
425 East 61st Stre«t 
New York, NY 10021 
Telephone (212) 935-4931 
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Many Employers Testing Workers for Drug Use 

By Ruth Mwcn nd Manrat Ecwl 



There b a new reafitr for milBaM 
0* Amenan wocten, and jianca 
M. Jooei, 1 4>rw-pW gnadmoCh- 
er of four, cootenda that she is « 
victim of iL 

A Dbtrict school bua aide fordif 
■ibkd children. Jones, who had been 
pnjsed u a modd eraptoye, waa 
frrcd in August 1984 based on a 
single urine test that indicated mar* 
ijtuna uae. 

Jones. «rho haa sued the city in 
federai cntrt, wi» tested aa patt of 
a maaa acreentof at acbod tian*' 
pomtioo worken. Althoogli- sto 
denied inng dmsB and aopptted two 
additional uriae teata to support ber 
daim. she waa told to pinch ooc ber 
time card and waa Qred i naned iatfr > 
ly. 

Jonea ia cnght op fa a pheooO' 
cnoQ aflectint tbouaaoda at Aniar- 
icKi work ptees aa enptojea and 
job appUcanta are beioi reqotred to 
let t hrif bod y clwm iaufe a reveal 
thetr personal aeueta. 

Profeaatooal athletea. police of- 
ficers and ordinary office wtxicers 
ar^ sofacattiQf urine sanqJes to be 
dtednd for evidence of naii^aana. 
cocaioa and other drog we. Thoo* 
sanda at tnffltiry rtcrnita— and 
soon the entire 2.1 milBoa active 
duty f orc a -sre having their blood 
tested for ei po aur e to the AIDS 
vrua. Act driven and aonaeraent 
ride operaton are bett« told to spit 
into pteic oipa to have their aallvi ' 
emalo e d to ace if they have n- 
cently S Bw to d m*i'i^tmii» 

Maaa aczeeniog to detect a V>> 
riety of dr ug a-aonetiroee weelcB 
after Ba^~>faae becDne ccoDoolcal 
and popni«f . A t the same thiie; 
te chn ological adwcea have nade 
it poaaibia to teat people for aoacep- 
tibiitty to an array of dlaeaaei. Inm 
AIDS to sicUe ceil tamk. Al- 
though genetic saeen Jp g is not 
thought to be perfomed widely, 
many ofaaci vui say it ia joat a mat* 
ter of tiow bcioce aocfa tests are 
perfected and pot to uae. 

Eraoioyen praise drag testing sa 
necessary and pendent in an age of 
wvleipread dx^jg ibeee, which they 
say cats mto productmty. motaaei 
ihaewecoa and health csata, and 
poaea the threat of lawauua ..y m* 
tured ooworicen and customer:*. 

If somrtod y imokea pot on s 
Saturday oigbt. it'a the emplorer'a 
hiiain sBB on Monday." laid Peter B. 
Benaagtr. former dtrector of the 
U.S. DcTMl Eofbrceneot Admtoia. 
tradon and now a consultant to 
htismrs a na on drug tesung. It ta 
the company's problem if iu abaen- 
tee rata la timea higher, its ae* 
ddcBt rata ia 3 timca higher and the 
medicai coats are out of sight* be> 
csuMof dnigabuae. 

Maeyww tari Tiod the testa em* 
hail isaaag, mtrusne and unfair. 
"What you do on a vacation or 
weekend should be your own bus»- 
neea,* said boa drtver Gerald Dial. 
35* of Orecnbeit. 



Dial waa fired by the WaaheigtoQ 
Metnpolitae Area Transit Authonty 

I for 



1983. He waa rehirad a year later 



^ecaeae otaooM cvaftsce problenn 
wth the n»mle.* aondiDg to Bob 
Koiaj; so attorney Cor WMATA. 

n never cooaiderad myself a get* 
high kind of guy. botaoxiidDg ajoiot 
[wide off the jolH w ny form of 
rclaiMka. Iflsa a nactiDC sakl Dial 
"fcL yoM- cas't do anything now. 
Yiie're peraoold afl the ttraeTMH 
be tealwL* 

ADEordiBg to a raoeot servvy, at 
laeat 2S parart of al Ponnaa 500 
i lor drufs is pr^ 
» flp-fnn 10 
i ia 196L r , 
gntea tfai t halt tha F ortune 500 
ooo^aoiee wil Mtit&Gi tecisg pr> 
piaeby l9jM. 

'^XiOi. polypiphBi it WM the 
slaasyconpeoiea.* aid Robert EJOa 
Sm ith, editor of Ptivacy JountaC 
*t(ow It'a the Poctm 500. Even 
IB MisMint iL* 

OppoeaMs of the teats contend 
dat they dahw ioto the personal 
tifae of enpiepM «bo aboekl 
tfesjd br in eieifed by oiKh»iob 
peffonMoa^ More inpoftaat, they 
waiBi the tnci ace tiemieiitly ub* 
reUaUa. preaaatiBt the rialt that as 
coployw who haa not uaed dntga 
wtO be mfaiify <GeniBBad aa a re- 
salt 

Tbart are a lot of ttiega that 
may aOact ataaeatsaiaa and berttb 
sod pro ikejh riiy that hav« nothing 
to do with dnifb* aid Arthur B. 
Spitaar. lepi dkectar of the Amei^ 
km Cvi Ubettlae Uotoa'a Waah- 
iattoa oSoa. 1 tfaUr we woukl all 
laal very rasantfiil if oar emp loyer 
imiMred if we were staying up at 
nghi watcfaiof the late movie or 



Sona oitlcaaf the teats say they 
are better saited .Cor cmployea 
w hose jobs MvotaM pefalie safety. 

"^het may be a ppropri at e Cor the 
avflpe pilot may not be appropriafia 
Cor the ticket dark.* Bid Sea Frsa- 



WaOace. whs-is mpriiaeiwiiii a wo- 
man fired Cor lehaang to take a 
urioe taat. If die ticket derk is 
wntmg tichata is a aatiabctonr 
manner, why shoaU they be tented? 
[f no t, why don't tf iey get fired for 
poor p"^' I f >f >"^J* 

While *aobody warns to get on a 
plane w«h a drtmk pUoc* she sad. 
'if s not been a tenet in Amerion 
society that employea are slav4saf 



But Mark A. de Bernardo, man- 
ager of labor btw for the Cham- 
ber of CocBBMrce. tuma these con- 
ceraa aaida. The innocent have 
nothing to fear with it.* he said. 

Whatever its legitimacy, drug 
taatmg by.Amehcsa em p to ye ia has 
eiploded n the laat two yearn aa 
medkal cooqaaiee sew a maaa mar* 
' kct fo r the teata a nd began to sell 
them aggreesR^ely. 

The work force now ia made tg> of 



'60b and haws tyn their drug habits 
with dwm.: Bid Mark A. Rothateki. . 
a profeesork^Bflfae^ University of 
Houston Law Center who has writ- 
ten extenanrely on drug teadng. Aa a 
rtaoit. be said, testing big busi- 
neaa.* ' 

That boaineaa now reaches mto 
neariy every segment of the work 
force.' affecdog white- and Woe-col- 
lar woriien alike: 

• The nstion'a 14.000 air tistfic 
coniroOers wilt aoon be required to 
submit to aaottal drag teats, under 9 
program upgnmid laat year by the 
Federal Aviatioa AdniniattatkMt. 
Similarty, the Drag Eoforoement 
AdministTsttoa said taat moodi that 
ita 4.200 e aj ptoyee wiO soon face 



■ The MlMBi Herald 
taat month ^ ^^^i^^f*^,^'^ 
be reqoared to-si£Biit samplea for 
drag !^g betafw being bred! the 
Lob Aogeiea TbMS adopted awfa a 
program is November and may also 
teat empkyea who are a u epe ct ed of 
having a drug problem, and the 
New York Tlmea and Chkago 
Tcibuoo have Cor years screened all 
new eiup toy ea ' uriee for drug use. 
The Washiegtoa Poet doaa not 
Mcrecn empioyos or job appMcaats 
fbrdroguae. 

Whca the Kansas Cty TInsa and 
Star levealed ptaoa taat month to 
scikI doig'4Hffinit dop iMo the 



Nonetheleaa, the dogs were called 
(Mf after a storm of protest. 
• The Baltimore Orvles- tsat wssk 
became the first pBo fMsiueal bsas- 
beA team to uiaiitHte volaoQry dmg 
teadnc Laat snaaaar. rHdom uc>. 
nafyaes were begsB on al minar 
tesgae hwihitl pjayaci sad fteat at- 
Geo nMnu s uadar order of the, 
► 1983; 




3rog 



The New Engtenl Patriots had 
planned to ioantue the Natiensl 
Pootfaail Leataa'a first volaatsry 
tcatBg prograa, bat the deef was 
canceksd taat weak aftar tha aMDSs 
of playen who aMsfSdly hsve drag 
pinbieras. were revested to the preea. 
■ Hie Stvrama Com bet weak, 
ckanod the wey far a taadag pro- 
gram for more than 200.000 railroad 



mkai or who work oa ttvns that 
have hees iovobwd ia s cek le nta . 
■ Pcrieml eipresa. TWA. Crvy- 
houn d and Kan oa. aaaag other m»- 
jor conpaniea. reqwrs unnaiysia 
texts m aU job appHcasta. Ik the 
trict school bes dnvers mhI ^ittpB 
and Metro smpl aj e a ara nat>:Bct to 
drug tertfnf. Since 1983 Papeo hea 
been takmg oriM ts-arlts tram fob 
spptonta aad tesdag s i ^ l ui as who 
ars Msmected of baviag & dnag pnb* 
km Waahingtoa Gas Light Co. 
started a iiii u si ng progrsm farjob 
applkaata last Pabnsrfy aad ana 
the-mtd*1970a has bees tesdag eaw 
ployoi mspactedof beiag high oa the 
pb. 
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■ Umier (tw surpriia viae (atmc 
protirnni conducted ytuir br the 
Coint Giuml on ia 38,000 men and 
women, monitor* U (he uoM lO 
Arrompuny fach i;xlindosJ tfrto 4 
hathronm and witneu the pnxcdure. 

ilotv't wsnt than to bnng in 
huby'j unne.' «>d Rear Adwinl 
Henry H. Ddl, duef o< Coot Cianl 



Arcumcr pwbl emi — io c h iding 
Mioddy Ub pntcticei and {>ilun to 
tue ii second test to coofirm imtal 
reaultB— ha y e pUgoed many drag 
tcreenmg ptDKrama. 

In recent yean, the Depwient 
of Def cue (ued nymerout ootride 
Uha and remipr d rts own fadlitiet 
after teaming that aampki «en 
ffloced up and teia conducted mcor* 
rcctly. In 1984, the Army notiTied at 
IcMtt 60.000 sokhera that thetr po>> 
itive drug testa may hava beta 

Although teat rnmufacutumi ad* 
viae that teit resilta be eonfinned 
through a nooond raetbod, noc all 
Ixba do aa Caaey TriUo of Bdgh> 
ton. Midii, wia fired bvn Us job 00 
a Detroit aatbufamee crew m 1981 
jiter n>o Bno D c fin ned teeta abowed 
cvidcnoa of martiouai vtt, which 
Tnbtodeoied. 

1 tafind wtth a guy ... who nsa 
the [ttKel drag teafag (or nca> 
hofwea, and they coofim any po^ 
invea,* nid TriblOa who has anod • 
the dty and (te tabontonr. It 
isenM lo OM that if they givv a 
dano ncehorae the nieitflliL vil* 
idity of twting his arhM with a coo* 
nrmatory teat, that'a tbm lost they 
could do for rae.' 

ThSiMwuc test lo csnae worker 
ODBcero one that detecia expo* 
aure to ihB HTLV-UI vinm. wUch 
ciascs- AIDS. lo No««nbtr, 
EN SEaCHC orpiof Daflas.tfaspsf' 
ent c o H H T y of a rasior Texas otfl* 
tty, b ec a w s Um first cooipsny ioifas 
nstioo to rttltuis a leguisr auMu* 
tog prefzvn-wfaen it rcqund caf* 
eters wHhaia, in oas dMsioo lo 
infamitlos Mood test tods te nmos 
if they bmw been eiposcd lo tho vi* 
n& Ssfcial other Tsns T"**T"*t 



but ofdered not to cotne to worlc. 

in a caae at Kendrkk Mcdkil 
Center in AbUene; Tern, a caieteria 
•ocfcer wai fired io Scptenber after 
be voluatsered lo donate blood and a 



the HTLV^U antibodies. *You could 
understand a conpany siaybs get* 
ting bsd nedcil adrke, bnt a hot* 
pnal whe:v there are suppose dly 
tnswd inerficai professiaasla is^xt 
iacTediMs.''asidHolL 

Jim Gcsfasni. adinsiiatiator of the 
WUcBSA-WalKr C&bc a. tMsnict 
cfioic asiiiug boansesoBlt, ssid it is 
widc^ saspsctsd ttast enployen aiv 



"^e tosr ttas test Is being doos and 
00 Qos it beioc told.' bt 

Dr, Dvrtd Lsndsfi, director cf a 
Los Aagdes Srn tLit sdb otadkaU 
screentttg services to conxintions, 
said tfast after the tmiitary an- 
nouoced Us teadag profram. aa 
prima enployvrt ssltsd bin.io te* 
gin tONtiog tbttr cnployes fior 
HTLV*m zatflMdhis. 'AO of then 
bsctoddKfaw famlsshsd thwto 
devvlcp s Isysl pstbiIbbkb fann to 
ootitf onpiofssi.' bs ssmL 

Tvdttt/i bsaiifi offlclais htMjsid 
psooM vto tsGt posittf* ior ffTLV' 
m asctedks poss 00 ikfe tuotbsn. 

ifkm. 

ard.U I 

liar 




RobHt Holt, a Dsiias lawyer who 
ivpnssota two ENSESCH wQcten 
who tested positivs. Tbs unp k ty es 
haw besB continu e d on Um psyroO 



br asid. "We hsn sot nkssed sny* 
ODS bacHso tfasy hsTC AIDS or bs* 
oMO tfasy tast-fosith* ior AIDS 
sBtftodkik Bor dD ws istsndbk 



• Dr. Brnos Kaiiht 
nwrttesi director of DsIVm^ ssid<ilM 
flmabsndoMit ' pflsc blood tetting 
profsct ac a Ne-w -Jsrssy plaat fit* 
yesnsco bscsoM tho tasu wvrsoo 
nott bslpM thoa payacals. 

TImm testi nasd lo bs psr* 
fscted bettnr in tlw rssasnfa oooh 
nuiity belocs wo ooskl tss thenu * 
Ksnh asid of ihn i>?sti> which 
chsdced ior euiynui deAciencies 



that might indicate future luscep* 
tibiltty to htng dtaease or anemia. 

Tony Maaocchi. (ouoder of the 
Cowmima far VeafinrmUtt Gene* 
tics, a Bostao*bssed groop thst 
Rioniocs genetics iasnss, said the 
tastins Is wtltnc in tba wings, bat 
it wil emerge, Tbs growth of nod- 
ical survciUwot Qxiut worries os, 
thst genetic soaeatag coold be 
doBS snd yao vooUs't loow iL 

CoBoeras sboot erroci snd pn* 
my bsva M larnsaksrs ia a few 
aiass lo bagia loraitrict tests. 
^^La^en^SwFrancteo sdipted ' 

baiting fiaployets fiuu oricg nri* 
naiysis lo d st ac t drag ose, nropt 



grounds lo bcfisw thst aa eaiploye 
is tmpsiTBd md pnaae^^ 'dear 

Csliforaia has s similar bitt pend* 
ittg, sad s oMssoza osy be intro* 
doood soon ia tho Marylnd Hows 
of Delegitas tfaat wtxild pemnt en* 
pkr^ia io<asa oaly tests tfast mess* 



tha jobi tatfasr (fasn tasting psst 
QMifk UatylaDd slrasdy ptohAits 
gsoatic tasthig by soployaia. 

Under s nMaaara psssiid Isst Ap* 
riL CaUotaia aoplofsn csaaot firs 
or. tsfass lo bin cmplofas bscsuas 
of RTLV*III espos u TB. Ia Wisconsin, 
cmploysrs. fwnfT nsa- itas tsst for 
hkkf paip os as. sad Nsw Y orit is 
ooasidsiisg s aisdsr SMsstia. Ixw* 
yen ior (ha DistTlct bava ntetpreted 
m itf iiig city taws ss bsniag cmploj^ 

with AIDS or AIDS aapanreT 

As iB-asaal ia Aneiican Bie, aa 
sura essployas ara aoh^ecced to 
various tests, man of the casss ara 
enrfbty BP ia coBtt. 

TTba first wits of tswsaits is by 
pobMc smployas who dsim that 
t^sy haw baas (flschargad bacauss 
of ratasis lo taks drag tests or ss s 
resait of lbs tasth' ssfil RftthfTsiii 
^joooaag on the horiHwi sre i 
whole series of a dditiona l lawsuits 
braugbt by eitliei ipplKsots for 
pabiie empbyment or m tha pTTTBte 
6t.jtQr from employes who have 
been (fiocbsrssd. 
Pobbc employes gcnenOy cUim 
I,AIB.C«L1 



tlrinalysis Use 
By Employers 



pectad of aalag drags sad to dbd* 
oliaa tfaosa who retea to take the 
L A sail oa babatf of Kteol baa 




is ao» bstaf sppsalodL 

ri^^4^ ' In 3sa FfsMisai, two fa ciuar tm- Southisn ftdac n iiliiiii iii Rob* 

outs LiOntrOVeTSy • vlorashawsMdihsSoMhanPa* eit Taggxt said Ludt wm fired ior 

• ^ dfic Tisas pom tfa a. Co. ss s naak i i wd M iM wiln a H s said dM com* 

Dim. Km All of its drag saeaalaf pnpsm. Oaet* psay is caaiiaoed tbac Pattlgraw 

— r- coaoBMtsr isngiwisi Barbsn wm ashm cocsiaa oa tbs bssis of 

that nndomly adijactiag them lo Lack, was £ad is Mr after aha the Oral test. wUch bs said wss 



ortae ta«s violstaa il^ rights lo 

be protected sgalaat uaniaansbls 

d sainra. sad to due pro* tlar I 



proUan wWi bar woch. ao qaastioa vofved ta acddeao— wss stsrted ta 
enployiaf a boat of lepl tbeociss, of bar cnmvateaoa," asid Lode's AtiguBt 19M. Tsgprt asid. tbs rsfl- 
fromiaTsaiaa of privacy to violstioa hwyar. Ldcaa>Wsaaoe. She said way baa expeiiaacad a 72 peitxot 
of > (f'>^J^^P<*vBMlafl (fisolas* Luck doss aot asa <kugs: "Sba's s droo ia tbs anmbar of s oadsat s: 

o(^^jM><foh intsriss sad aick days 



TV resaits ba«a beaa niird. A The leooad smoioye. o£Bc — 

Ncv Isney coan ia Ss p t sm bsr ap* agar Raymoad {teigraw. wss or* Other enployen have bed s 

proved s random testag program dared to cani U a raoathhlaBg. 24* poaidva results sad ^soass coos* 

for jodtsys; a New Yorit coart tbs ho«^»^ dttig nJHbUititioa pro* plaiata that drag testhig ia safair. 

next Dwath blodtad a pngiam re* gmv aad tatar Ca attaad anaaioas "We al Hva aocoidk« to rales set 

qurnng aS teachsn se^iag teaon thna tlKss waaUf aftsr a urins teM byoaremplorsr.'Taggsrtsaid.'Osr 

to wbmit to s ufias^ysis. abowed miimeo of cocsma use. en^loyer says wlMa we bm to gat 

Id the Oiatiict, the D.C Court of Pctdgraw repMtedly denied that to worii aad wbea ws caa lean aad 

Appeals in November upheld the be ussdcoc^ss. aad a aecood tert. when we caa eat bar^ We alao say 

poUca d ep a r tment's power to re* fiva days Ister. ibowad no traces of when yoe'ra waridag lor as, yoa 

qniraanosJystateauafo&eraaus- tLs drag. Kis doctor at tha treat* cu't have druga ia your lystea." 
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Many Workers Fighting Use of Drug Tests 



URINALYSIS: HOW IT WORKS 



■ Moit tMtinc prapam an'run by prwatt labe m«y tast a 
vanaty of imdical tacnplat. 

s Tha moat iiAMy uaad dni| taat ii a SiotaK Corp. (aat lonwn aa 
EMrr. Tha fiat haa baan ihOMn b ba 92 to 95 parcant accurala 
and can ba prapanvnad to tast lor awiaty of ia§ri and iiaiBl 
AiifK. indudni madluana. cocaina. PCP. haratn, barbibjataa and 
opiatak 

■ At Ifw Mil a ntatm oontaMni a ctianacal that raacts. to ttw- 
ipacHlc dnn b addad iHa ch ani ca ty b ma irtw bottiai. 'Iha law* 
of ma dru^praaanca ia than cateuia«ad automadcity by a com* 
putar Ihit^aada" ffw amount of abaortNd in tfw reaction, 

■ A purtaUa ayatani ii amflabla^.iMtt) a wilcaaa-alBad Mnlon of 
tha analyzv, but it can Hi only K dnjp ara praaant and not ^la- 
dilc amountL 

■ Tha tait cortB batNMn $4 and $ia dmandb* on wAhtml 

■ If Itw taat ii pQiitlM; ttw nwnufacturar and many ainphjfan 
raquira that a saoond tact ba ran, a gaa ch wmategaptty ana^fpia 
that can cart batwaan $40 and SlOa 

■ BacauM Mary paraon'i ■ywtam braaka down (fnigi dftaranNy, 
•oma haMy uaara wt oontlnua to taat poiithM tin (nontha aftar 
Oiair laat im. Othar draga* wch la -umilwtawiinai, pao ttvpu^ 
lha body ao qukiity that ewy m«y not ihaar upi. 
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msma Abuse Befoit 



PACE j^HT.TCATIDHS' I 



V?lti=« XVi:. NiinfaT 3 March, 1^66 

RXCQHHZZIDAXIOH TO TEST 7B3ESAL WOJUCCRS FOR DBOGS STIRS PROTZSt 

TMa Praaldanc'a Conalaalon on Orqanlzad Crlna haa cacommandad that all £adaral 
igancias davalop drug caadng progratns, provoking a atoro o£ procaaca. In Cha £lrac of 
i Sanaa ot Clnal raporta following thraa yaara of haaringa, cha cocmnlaalon on March 3 
:.fliuad "Aaarica't Hablc," a l.OOO-paga caporc on drug anforcaoanc and abuaa. Tha report 
sallad ;or "aulcabla drug caaclng pcograda" co ba ImpIaoMntad by all fadaral aganclaa, 
oy cOBpanlaa -jizh fadaral contracts, and urgad prlvata corpocationa to conaldar drug 
taating. Iha racOBusandaclon cook up only ona paragraph but draw flra liamadlataly. 

Axoong tha racomaandatlon • a crltlca wara «onM ctembara of cha comiaaion , nona of 
whom had saan Cha final caporc bafoca IC waa ralaaaad: zha drafc Chay had approval did 
noc Includw cha drug-caaclng racoBsandadon. Rap. Pucar w. Rpdlno Jr . (l>*Naw Jaraay) , 
chairman sf cha Houaa Judiciary Comslccaa and a coomlaalon maobar, aald cha 
racOBoandaclon ralsad "aarloua civil iibarclaa concarna." And Cha Anarlcan Civil 
Llbarciaa Onton danouncad ic aa unconaclcuclonal. "In Amarlca, paopla cannoc lagally 
ba aaarchad by cha govacnjuanc wichouc ap^clflc raaaon co ballava chay ara Involvad In a 
crloa," aald Ira Glaaaar . axacuclv* diraccor of cha ACm. Rap. Don Edwarda 
(D-Callfornla>. chairman of cha Subconmlccaa on Civil and Conaclcaclonal Rlghca, aald: 
"Taatlng Ilka chac la rapugnanc in our ayscaa. " And cha Anarlcan Fadaraclon of 
Covarnaanc Eaployaaa callad cha racooniandaclon a vlolaclon of cha 4ch Aoandnanc. 

Buc Accornay Ganaral Edwin Maaaa m aald drug caacing in cha concaxc of 
anploynanc la "noc a Conacicucional problao." Aakod If he choughc drug caaclng would bo 
an "unraaaonabla aaarch or lalzure* In vlolaclon of cha 4T:h Amandaenc, Maaaa said: "By 
daflniclon, Ic's noc an unraaaonAbla solzura bacauaa ic'a aooachlng cha eoployea 
conaanca Co aa a condition of aaployTBenc. " And Circulc Judge Irving R. Kaufaan . cha 
cofflffllaalon chairman, *aid: "If ic [drug caaclng] la done in a aalecclve mannar, and noc 
acroas Che board . » . la ic an invaalon of privacy? Of course. An invaalon qf cha 4ch 
Amendnanc? No." 

Alchough cha praaa generally reporcad chac Che cooQiaaion propoaad caaclng of dll 
Cedural eaployeea. Dr. Donald Ian Macdonald , acclng aaalaconc sacra c^iry for haalch 
viCh Che DeparcaenC of Healch ^nd Human Servicea, said ha incerpreced che comnlaalon'a 
reporc 43 racoamandlng drug ceaclng "on a caae-by-caaa baaia." Macdonald said chsc ac 
HHS, Che coaca oC screening i35,000 eaployeea would b» prohlblclve. Meeaa, aakad if ha 
favored Cha conalsalon-a drug-caaclng racoamendaclon , said ic would be a "coacly 
proceaa" ana added^ "We would look ac cha efflcncy and Che nead of Ic." 



INSIDX THIS ISSaX... 

*-"'"£xcrema cauclon" urged in workplace urine-ceac programa, Paga 2 
, —Cancer-causing carcinogen reporced in cocaine, Paga 3 
— Du Pone bagina urine caaca on all job applicance, Page 4 
— Diagnoala of aencal dlaordara may be hindared by subacance dbusa, Paga S 
—Cocaine la addicciva, ecresaaa govarnmenc-aponeored ciedia campaign, Paga 7 
— Governmenc urges clinics co caac clienca for AIDS, Paga 8 



' 1986 PacoCom Incorporated, All nghts reserved. Reproduction without permission of the puoiisher :s prohibited. 
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Subatano Abu«« tUport 



March 1966 



'EXTREME CAUTIOll' XJf DRUG SCRZHIZNC (JItCID BY JOIHT PZDEIUa/-IlfDOSTRX COMtXRSfCZ 

Tha National inatituta on Drug Abuaa haa takan a acanca on drug acraming In 
tha workplaca. In a jolnc conaanaua acacamanc iaaued following a cvo^day confaranca 
jizti rapraaancacivaa of buainasa and induacry aarly chia sonch. che Caderal agancy 
scclared chac urina acraaning "ahould bn conaidsrad as j jaaful cacnniqua" wichin 
vor:-cplaca drug ttbusa progr^ma. Sue "excraoa caucion" in iaplamancing drug-ceacing 
;xograma '^a tirgea co enaurs "reliabla and -tccuraca" cnacing procedursa. 

In raapqnae mushrooming roquaaca cooing inco HIDA officea Cor. in for mac ion on 
irinalyaia drug caacing, cha agancy alao iasuad long-awaicad princsd guidalinaa on 
-.jorxpldCB drug acraaning. According co cha guldelinac, falaa poaicivaa, or case raaulcs 
4rronaously indicacing cha praaanca of drugs in che urine, are caueed eichar by "croee 
raa'crivicy" wich ocher aubscencee, or by human error. The coabinecion of a highly 
-sccurace confiroacion case and rigorous qualicy aaatirance proceduree greacly laaeens cha 
rnapce of falea poaicivee. The guidelinee Indicace chac gae chromACography coupled wich 
rdss spaccromacry ia cha "preferred" confirmacion ceec, buc chec ocher oechode such se 
73e ihromacogrsphy or high perforsance liquid chromacography can be "accepcable. " 

Qualicy aesurance includes <«nalyeie of "qualicy concrol umpliie," sodw 
irug-epiked and soise "blank.** Hhile laboracoriee chac parcicipaca in cha blind 
proficiancy-ceecing program run by che College of American Pacholoqiece (CAP) are 
accredicad, che high coec of eubscribing co che voluncary program affaccivaly limica 
accraditacion co relacivaly large labe. Top MIDA officiele havn told u« chac chey would 
like CO eee oandacory qualicy assurance programs in place, *bac chat euch programs havta 
liccle chanc« in che currenc dereguXacory cliaaca. Thue, in cha abeence of any nacional 
overeighc mschaniem co snnicor laboracory qualicy, NIOA racooMnded chac conpaniae 
incereeced in drug ceecing "gac exparc asaiecance** in finding a reliable laboracory. 
''There neede co be soma eeeuranca chac che laboracoriae are up co epaed," said Or. 
Donald Ian Macdonald , accing aesiecanc sacretary for healch In Che Daparcaenc of 
Healch and Human Sarvicee. Technological advancnmenca have led co highly accurace 
cases, buc naverchalsee chesa cesce are "only ae good ae che paopli thac run chem, " he 
said. 

In releaeing ice drafc consaneos scaceaenc, which re^arred repaacadly co "cha 
program,** niOA waa noc propoeing a model drug program ro be followad by privaca 
corporaciona , according co agancy officiala. Racher. che message wae chec "eccion music 
b« taken"— wich cha specific action co b« dacermined by individual companiee. Or. 
Macdoneld told reportere that different aituatione call for different klnde of drug 
programa* but drug usa ia prevelent in American society, and oust be eddreseed even l£ 
iata on ectual use ie ecant. "tfa really don't know exactly how many beaeball pleyare 
and how many paople that w6rk in tha Oepartaant of BHS and people that work at im are 
involved in druge,** Or. Macdonald said after the conference, adding "we just eseuaa that 
there are soiie in all of chosa." 

Calling drug abusa the "moat conmon haelth hazard in the workplace today, * ptie 
R. Dowan . Secretary of HHS, said In a written message to conference parcicipante that 
"it ia cho reeponelbility of tha workplace co aaeure a eafe and healthy environment for 
ite amployeae." Rspreeentativee of organized laoor at the March 6-7 conference on 
workplace drug abuse did not participate In the consaneue etataaant on drug teeting. 
"They didn't object, thay abatained," according to a KIOA official. 

ror a copy of toployae Drug Screening , written by J. Michael Walah and 
Richard L. Hawks of SIDA, contact tJ»« Rational Clearinghouse tor Drug Abusa 
Information, p.o. Box 416, Kanaingtan HD 20795; tel«ephone 301-443-6500. 
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Baseball Orders Suspension of 1 1 Drug Users 
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PM-BBO — Pehr-Union Meetings, Bjt,0602: 
By KEN PETERS- 
AP Sports writeir- 

KAANAPALI, Hawaii (AP) _ The head of the players' union worries 
that major league baseball's move toward mandatory drug testing 
could mean that players will be forced for years to prove they 
aren't using drugs. 

'•For an industry that prides itself on traditional American 
values _ such as innocent until proven guilty and illegal sea.:ch 
and seizure _ this would seem to be very strange behavior," Don 
Fehr said in an interview Monday. 

Fehr, acting executive director of the Major League Baseball 
Players Association, was on the island of Maui for a meeting of the 
union's executive board. 

Drug testing was expected to be a major topic of this week's 
meetings, which will include Fehr. and his staff and player 
representatives from each of the 26 major league clubs. 

"The way the clubs are putting it now, they're saying, 'I don't 
suspect you of anything, but unless you agree to take a test 
anytime I want, I'm not going to hire you,' '• Fehr said. 

"If you're a 20-year-old kid, they're saying, 'We're going to 
test you for the next 20 years.' So you're going to have to prove 
them wrong again and again.'' 

Among the issues expected to be discussed at the union meetings 
are attempts by a number of clubs _ including the Iros Angeles 
Doagera, San Diego Padres, Baltimore Orioles and Texas Rangers to 
include a mandatory drug-testing clause in certain contracts. ^ 

Also expected to come up is Commissioner Peter Ueberroth's call 
for players to submit to voluntary drug tests, plus his intention 
to meet next month with the players implicated in the cocaine 
trials in Pittsburgh laat auaiMlr. 

While Ueberroth has said he underestimated the drug pioblem in 
baseball whan be took the post last year, and that he doesn't 
' 'want to be the commissioner of a sport that has an onus of 
drugs" hanging over it, Fehr said the players think the problem 
has been exaggerated. 

''They agree that some players have drug problems, but they 
don't think it's widespread," he said. 

"If you're thinking in terms of cocaine, i think it's mostly a 
thing of th« past. I think players realize now how dangerous it can 
be . 

"It. (drugs in baseball) is mostly a public relations problem, 
and I think it's been caused mostly by the clubs," he said. 
"They've been screaming about it, but t^ ;^ublic has still been 
going to the ballparks in record numberif.'' 

Fehr does not suggest that the drug problem be ignored. He does 
object to the way the clubs and Ueberroth ire dealing witn it, 
claiming they are circumventing the union. 

The players' association has filed a c i|.laint with the National 
Labor Relations Board, charging unfair XvboT practices by Ueberroth 
and the club owners for cancelling th« Joint Drug Agreement 
negotiated by the players and owners in 1984. 

That aj:reeaent provided for testing onl' of Itnown drug users, 
and Fehr claims the owners terminated it luse players refused to 
go along with Ueberroth's call for voluntarj testing. 
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A Toiijlier fiub on Drintiiij ami Df uj Use Tool B/wlflsl Week 



Rail Safety Campaign Is 
No Longer Spinning Wheels 



IrlEOWAlOITUaT 
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M'l IflunpikUllii iiMf fit. 
ttMi.nin|WiiMilMiillflM 
HlMitMiiioMliMlMnlW 
UflMllM|Ml,lklllktMllb( 
llllMlllMlklldkllWvil 
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ilMAAitliliinilui'inOigiiiiJitT 
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ii$l|l)l|tii post 



rRIDAY. JULY 37. 1M4- 



Wew YTk Aitrmk Wreek 



Train Signal Operator Had Drug l^ces in Blood 



BfNomMaAflta 



Awttifc triii r ntlilin k Ww Tak 

birf tttOM of COCliH Hi MOlkV 

drat h hh Mp pA I 5wa» 



M> Uvf. M of tfei PMKri 



Jtet be werid be fiiiVrtHd Vttea*. 
ddBt. md a* to be drar 





tfei tlM of dN odMm. H* «M tto 



Ttof 



rtBkaidipitoa 



|(t» 



QMWpCttMaaatkiraifrAifc fittfate rill fto ifcihaw ifciihM li MMMij 

ili)iiitiraidiar< UavMipL* of tki nidaHi TkiMpMtte odMrdr^w. 

■a tki ApidMi't loiM lidkm oftteK^wtMaaidtkiaoddM'* 

ITNc ds iw HM. bf bB hid Mit I writtM to fim ■iiiUlii ndwitil 

GMtfAkkCMK.- . toi dvif ovOTttr to kdd to* Tttfrhtbifawtot i inMlnii. 

H— fr tbm wli MM lidw . iftor MifekHid b-rim «Mt tte M«h> Sm. AIm M. CAhko (E^y J 

dMflMnMdbfiiritoibatttkiiO' bd«d tati loU It Md c» oM lor ^ot eteta of A«nk 

ddM.tte*pMdMrHMtkiiir ite pmooMi to iliHiwiii wtmh^ 
nri ovontor ba hid M p«i toi GdteH ail «h tmUid -tTitt mtm lii h^iwni iif i1 

ioctttad tnte hn «« dM ttail^ ovmoi^-vto «m aMardrap^WtMdar^ • 

poMd to MOfk Tte opmtor bind Jidr l-M bid W RBcr «U Qnew wditec 

for nvtln. Tba iiOri ■id.-TMk.* bonof tnWif farUilobMdbid «H«atottarracatt Amot^k- 

Om fliHto hm. iiu Bii a. tte ' tan a toi fM oitf a Ant ttan ddat*. ta tteM, t» «M Aadnfc 

III oMMcte Mtad vtMdMT toi 0^ wtom toi iiiiHia tii^pwif Sto "wto m Mck • Yktta m toi-pw 

to tte ttMOtA >t atier fm tte tnte toi gram aid ba taM iamiiffia* toa ba iiiiwi' lii iiiii of bad vdadHr 

u iiiiaii lnHi bafciatfca IfM to paai -Ho. I ddat #fa Ma bad aM bh awrtan for am Mdodwtettnbtytad'oant 

i lH iiiii f aidtetoadr ail«a[ri.*bafai»aBdid. tiiMi«biteababapaUaiob. Ha aid to* acxtas a Mcflat. 

faa IVbaiTa H** a awwt nindh i h a.' GoMm ate idd toa a^ ap> S.C. WBaoa. Vu vd Qvl S.C 

tralalaBOwriba Maf aid. *nia iaaa ii dU |toa araar bad a m laeanrMw tha tUa aoab caoa a < tea 

ipaCaa{danMildi| tnte) na toa ti^ or «m it aa ba ■imibii a jotaC a a pary Prt- Antnk 'oOai om of toa adac 

r Hdl Ca* Aridfa ia ntnftat" d«f ai«lK. ba alw dU ■« ay andn of cnaivartniai naMte.' 



ofanar toid toa dapatte ba h 
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2 Air Controllers Arrested for Drugs 



Two air traffic oontroUers from 
the Leesburg Air Roote Tra£Sc 
Conttol Center have been arrested 
oa drug charges in East Potomac 
Park, tberU^ Park Polk% saki yes- 
terday. 

The Federal Aviation Adminis- 
tration saki that both have been re- 
assigned to positkins that do not in* 
voive puMic safety. 

A Park Potice spokeswoman iden- 
tified the two as Charles Mkhael 
Hobfae. 37. of 307 Reynolds St, Al- 
exandria, and Lacy Jcoathan Brown, 



38, of 2408 Porter Ave.. Suitland. 
Tbey^vete arrested Wednesday and 
charged with poasesKon of cocaine, 
marijuana and drug paraphernalia, 
she said. They were released pend- 
ingajan. 10 court date, the spokes- 
woman saki 

The FAA saki it was investiga- 
ting the matter and woukl take 
"whatever further actkxt is neces- 

y' An FAA spokesman added 
II 4t agency officials "don't have any 
evkience of wkieapread drug or al- 
co{^ abuse among FAA employes." 
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Drug Probe Leads to Firings 

FAA Disciplines Air Traffic Controllers 



Aiiorimd Prto 

MIAMI, Aug. 8— Three air-traf- 
controilers were fired and six 
cthen put in a dmg'fHMhilitiinn 
pofmn foUowiaff a federal pcobe 
iito ailegatioiis oi cocake and mar* 
ijim uaa by etiqsjoyee of aa air- 
r9it» center here, an official and 
tooir. 

Us twiHuuutii pnbe by die 
Pttcnl Aviatiao Admimatxitioii 
dend time contioilon o£ wrong* 
dong; said Jack Bazicer, aa FAA 
■^po togan in At l ant a. 

FAA's control center in NG- 
aniifWbich is sepento frooi Miajni 
tonariiwi l Airport iweia e ea 
3,001 to 5,000 daihr ffiglita in aontli 
Floriia and tfae OaStttMiu It em- 
plOTsaboot 220 controflera aod a>- 



Bate said the iovcatigatiaa was 



launched in early Jane after em- 
ploye allegations of nBrqnam and 
cocaine uae by tone co ct roflen 
during off-duty hoars. 

'"Iliere was oerer any mdication 
of any use wfaiie on dcty or under 
the efots of drags cz ^atf* Bailc- 
er said. This was all ctf*ditty;" 

The three controflen who were 
fired last Fndiy hsd been';fioQDd 
guilty of selling or possessing nsar- 
qusna or cocsine on goramnent 
property* Bailter said* 

Sis others were found gofity of 
marqaana or coca in e use dnrxog off- 
duty boors, and all have entered a 
drug irhahiTitation piogiaiu that 
win last at least six fliooths. be sad. 

As o< Isst month, be said, tha six 
started peTfonnmg osty *•'*"*"'***' *- 
tive dnt^es at the center. 

The ideoiitufl d the oontroOers 
were not released. 



o 



244 



65-954 



